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#52 9/16/70
Memorandum 70-102

Subject: Study 52 ~ Sovereign Immunity (Nuisance Liability, Ultrabazardcus
Activity Liability, Plan or Design Immunity)

SUMMARY

The Commission is asked to approve for submission to the 1971 Legisla-
ture the attached recommendstion relating to governmental liability. This
recommendation provides for ultrahazardous activity lisebility, limits the
plan or design immnity, and makes clear that govermmental entities cannot
be held liable for tort on a common law nulsance theory. (Inverse liability
is not affected.) As a package, the recommendation might have a chance for
legislative enactment. If any one of the three provisions is deleted, 1t
will have no chance. The policy questions are:

(1) We have excepted streets and highways from the proposed limitation
on the plan or design immmnity. Should water projects also be excepted?

(2) Should tort liability on a theory of nuisance be eliminated?

(3) Should a recommendation be submitted to the 1971 Legislature?
(What procedure should be followed for obtaining comments of interested
persons and organizations?) We must send this to the printer now if we are

to submlt it in 1971.

BACKGROUND

At the last meeting, the Commission directed the staff to prepare a
draft of a recommendation for submission to the 1971 Legislature to again
propose the changes proposed to the 1970 Legislature {in Senate Bill Ok)
that were not enacted. The recommendation is attached. Please mark your

suggested changes on one copy to turn in to the staff at the meeting. The



recomtended legislation reflects the provisions as they were at the latest
point where they were still being considered seriously by the Legislature.
The preliminary portion of the recommendation is substantially the same as
the recommendation to the 1970 session except that it has been revised to
reflect the changes made in the proposed legislation after its introduction.
You will recall that Senate Bill 94 contained a package of various
provisions, some beneficial to injured persons and some beneficlal to public
entities. The three msjor provisions of the bill failed despite general
approval of both persons vho represent injured persons and public entities.
These provisions failed because the Department of Water Rescurces objected
to limiting the plan or design immunity and Mr. Kenner and Mr. Fadem objected
to making clear that liability cannot be based on a theory of nuisance.
There would be no chance of obtaining approval of any one of the provisions

if it were submitted as a separate bill.

PLAN OR DESIGN IMMUNITY

The Commission has considered in some detail the objections of the
Department of Water Rescurces and it would serve no useful purpose to go
through those objections again at this time. The Department wanted the
immunity for plan or design to apply whether or not the plan or design
represented sound engineering and was unwilling to permit any exceptions--
even the limited one proposed by Senate Bill 9% as amended during the ses-

sion.

NUISANCE LIABILITY

Mr. Kamner and Mr. Fadem objected to the provision that makes it clear

that a public entity is not liable for damages on a theory of common law



nuiszance. We think that this objection merits full discussion even though
the Commission has discussed the objection from time to time in the past.

The recommendation would add Section 815.8 to the Government Code to
make clear that a public entity is not liable for camages on a theory of
common law nuisance. This provision would not affect the right to specific
relief to enjoin or abate a muisance. Nor would the provision affect liability
based on the negligence of an employee, a dangerous condition of property, =a

failure to comply with a mendatory statute, or ‘inverse condemnation.

Background
Prior to the decision of the California Supreme Court in Muskopf v.

Corning Hospltel District, 55 Cal.2d 211, 359 P.2d 457, 11 Cal. Rptr. 89 {1561)

{abolishing doctrine of soverelgn immmnity in California), the California
courts had developed the theory of liability for common lawv nuisance as a
means of avoiding sovereign immunity. A number of cases prior to 1963 based
public entity liability on facts bringing the case within the common law
based definition of nuisance in Civil Code Section 3479.

The 1963 governmental liability statute was intended to provide statu-
tory rules specifying when and under what circumstances a public entity would
be liable for damages. The 1903 statute makes a public entity liable for
damages for injury arising out of negligent or wrongful acts of its employees
{Govt. Code § 815.2), for injury arising out of the dangerous condition of
public property (Govt. Code §§ 830-840.6), for injuries resulting from the
failure of the public entity to comply with a mandatory statute {(Govt. Code
§ 815.6), and for injuries resulting under certain other circumstances (e.g.,
Govt. Code § 815.4), -In addition, ltability exists under an inverse con-

demnation theory for injuries to property (no showing of negligence required),
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and the proposed legislation would mske a public entity liable for injuries
resulting from ultrahazardous activities to the same extent as a private
person.

The theory of the 1963 statute is that a person seeking to impose
liability upon a public entity must base the liability upon a statute that
imposes liability on the public entity. 4s indicated above, there are a
mmber of such statutes, and experience under these statutes indicates that
with few exceptions they operate to impose liability and immunity appropri-
ately. Moreover, Senate Bill 94 was introduced at the 1970 session to make
changes that would remedy those few defects which eXperience gshows exist:
in the 1963 statute.

When the governmental liability act was enacted in 1963, the Legisla-
ture intended to eliminate all nonstatutory bases of governmental liability.
The Senate Judiciary Committee, in the official comment to Section 815,
indicates a clear intent to eliminate common law muisance as a theory of lia-
bility. See Van Alstyne, California Government Tort Liability 126 {Cal.
Cont. Ed. Bar 1964 )("Clearly Govt C § 815, construed with the rest of the
California Tort Claims Act, was intended to eliminate any public entity lia-
bility for demages on the ground of common law misance.” ). However, this
legislative intent may not be entirely effective, and several cases decided
since 1963 have indicated that common law nuisance may still exist as a theory
of liability, even though liability was not imposed on such theory in these

cases.

Liability of public entities for pollution

Mr. Jerrold A. Fadem, Los Angeles attorney, has objected to the enacte
ment of proposed Section 815.8 on the ground that it would make publie
entities immune from liability for pollution caused by them. Section 815.8
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does not make a public entity immune from liability for dameges for pollution;
it merely provides that common law nuisance is not available as an additional
theory of liability. Thus, the section does not meke a public entity immune
if the pollution results from a negligent or wrongful act or omission of a
public employee, or from a dangerous condition of public property, or from
the failure of the public entity to comply with a mandatory statute, or from
a "taking" or "damaging" within the meaning of Section 1% of Article I of the
State Constitution (inverse condemmnation), or from any other cause under cir-
cumstances vhere a statute mekes the public entity liable. Thus, there are

8 pumber of carefully drawn statutory provisions under which an injured per-
son can impose liability for pollution.

Mr. Fadem cites & number of pre-1963 cases where he notes liability was
imposed on a theory of nuisance and suggests that immunity will exist under
the circumstances of these cases if proposed Section 815.8 is epacted. This
is not accurate. All of these cases were considered by the Iaw Revision Com-
mission when the 1963 statute was drafted, and the 1963 statute was drafted
to impose liability directly rather than on a theory of nuisance in the
types of cases where liability formerly was imposed on the theory of nuisance.
See Exhibit II (yellow) for an analysis of the cases cited by Mr. Fadem.

No court of appeal or Supreme Court decision since 1963 has imposed
liability for pollution on a theory of common law muisance. A careful
analysis of the pre-1963 cases that imposed liability upon a theory of
nuisance for pollution indicates that liability would exist under the facts
of those cases under the 1963 statute. In this comnection, 1t is of interest
to note that one of the post-1963 cases cited in the recommendation was a
case where the Fadem-Kanner firm represented a plaintiff seeking damages on
a nuisance theory for freeway noise, dust, and the like, where no property

was taken. The court refused to impose liability on any theory in this case.
“5u



Conclusion

Potentially, if the California courts accept common law nuisance as a
theory of liability and apply that theory to its full extent, a huge fiscal
burden would be imposed on the state and local public entities. This 1s
because the vague definition of nuisance--anything "which is injurious to
health, or is indecent or offensive to the senses, or an cobstruction to the
free use of property, so as to interfere with the comfortable enjoyment of
life or property"--permits imposition of liability for damages without any
consideration of whether the public entity is acting reasonably. (For per-
tinent statutory provisions, see Exhibit III--green.) For example, a number
of public entities are polluting the San Francisco Bay because their sewage
treatment plants are not up to the standards that are needed in view of
modern conditions. There are a mumber of methods of working out this problem--
other than judgments for money damages to injured plaintiffs (whoever they
might be). The problem of pollution by governmental entities on the scale
of the San Francisco Bay problem is one that will require much legislative
imagination and tremendous fiscal resources, but the solution to this problem
would not be aided by imposing governmental liability on a theory of common
law nuisance.

If there are any particular circumstances where public entitles are
not now liable and liability should be imposed, such liability should be
imposed by carefully drawn statutes after consideration of the fiscal conse-
quences of such liability. For example, liability does not now exist for
injuries from ultrahazardous activities {except on an inverse condemnaticn
theory), and the proposed recomendation would provide liability on this

theory. The plan or design immunity has operated, in the view of the law
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Revision Commission, to provide an unjustified imminity in some cases. How-
ever, the solution to this problem is not to wipe out all statutory immuni-
ties by permitting imposition of liability on a theory of muisance; instead,
the solution lies in drafting appropriate limitations on the plan or design
immanity.

Specifically, if there are any situations where public entities should
be liable for pollution--whether it be water, air, nolse, or some other type
of pollution--the Commission believes that these situations should be des-
cribed by the legislature in carefully drawn statutes rather than by the

courts under the vague and uncertain theory of common law nuisance.

Mr. Kanner's response

The letter from Mr. Kamner in response to the above is set out as
Exhibit IV (gold). In connection with the enjoining of public entities en-
gaged in activities that result in pollution, see Assenmbly Bill 1311 which
was considered at the last session. The bill was not enacted and the
Assembly Judiclary Committee is studying this problem in the interim prior

to the next session. See Exhibit V (attached).

STAFF CONCLUSICHN

The staff recommends approval of the attached recommendation for sub-
mission to the 1971 session. We recommend that it be sent to the printer
immediately. We also recommend that it be distributed to interested persons
and organizations for comment immediately and that the comments we receive
be considered early in Jarmuary and any needed revisions in the proposed legis-
lation be then made. As previously indicated, there was a general feeling

at the 1970 session that the bill was a desirable enactment. This view was
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shared by attorneys who represent plaintiffs and by attorneys who represent
public entitles, As previously indicated, there were a few who took & con-
trary view. However, the staff conclusion is that the bill strikes a fair
balance between lmminity and 1liability and would provide relief in some
cages where clear injustice now results and would not deprive injured per-
sons of relief in cases where relief should be provided.

Respectiully submitted,

John H. DeMoully
Executive Secretary
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EXHIBIT I

AMENDED IN ASSEMBLY JULY 24 1670
AMENDED IN ASSEMBLY JUNE 16, 1970

CALIFORNIA LEGIBLATURE—1D REGULAR SESBION

ASSEMBLY BILL No. 1311

(Coauthor : Senator Mascone)

Mareh 18, 1970

e ponnptyy

REFERRED 10 COMMITTEX ON JUDICIARY

WD 0D =X O U G B

An act fo cdd Chapter 3.5 (commancing with Seetion 536) to
Title 7 of Port 3 of the Cods of Civil Frocedurs, relating o
oivil procesdings. o

Ths people of the Btate of Caolifornia du snact se follows:

Sporeon 1. Chapler 85 (ooxemencing with Seetion 536) is
added to Title 7 of Part 2 of the Code of Civil Proeedure, to

read:
Crarren 3.5, Conmzvarsow Proosspnves
Article 1. General Provisions and Pindings

536, This ehapber may be eited as the '*Califernis Con-
servation Aet.” ' ‘

536.1. The Legislature hereby finds and declares that it is
the polisy of this state to conserve and proteet its environment.
It in the pelicy of this siate to prevent destruction or poliu-
tion of the environment.

LEGISLATIVE COUNSEL'S DIGEST

AB 1311, as amended, Hayes (Jud.). Natural rescerce eonservation
procoedings.

Adds Ch. 3.5 (commencing with See. 538), Title 7, Pt. 2, CLCP.

Enacta **Californin Comservation Act.”’

Authoriges aud provides for specified legal and administrative pro-
eredinme for conservation and protection of eavironment from destrue-
tion or poliution. ‘ )

Vote—Majority : Appropriation—No; Fiseal Committee—Yes,
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536.2. ‘The Legislature herchy finds and deelsres that con-
gervation of natural resouress and protection of the envirom-

. went are pursiits often bevond the seope of inguiry, legista-

tion, or enfureement by toeal government; that the boundaries
of loeal sovernnment o nut eoiwpelde with the amorphoas
boundaries of ecolnrieal vommumnitivy; that seversl local publie
entitivs exisiing in the same veological compunity have acted
in differing and, soretimes, conBlieting manners; that uniform,
courdinated, and thorough response 1o the questious of protee-
tien of envivomment and conservation ol vatural resources
miist be assured ; and thai these matters sre of statewide con-
cern.

536.3. The Legislature hereby finds and declures that
persons end public eniities must eonsider the impact of their
conduet, products, plany, and budgets upen the enviromment
and affirmatively determine that such conduct, produets, plans,
and budgets support thiz staie’s poliey of conservation.

5364, The provisions of this chapter are pot exclusive, and
the canses of aetion snd remedics provided for in this chapler
ghall be in addition to nnv cther remedics or causes of action
provided for in any other law or availsble under common
law. ‘

536.5. If any provision of this chapter or.the application
thereof to any person or circnmsiance is held to be nnconstitu-
tionsl, the remainder of the chapier and the applieation of
such provision to other persoms or circumstances shall not be
affected thereby.

536.6. Any waiver by any person of the provisions of this
chapter is contrary to publie poliey and shall be unenforceable
and woid.

Article 2. Construetion and Definitions

536.10. ‘This chapter shall be liberally construed and ap-
plied to promote its underlying purposes which are to protect
the environment from destruetion or poliation and to pro-
vide for the people efficient and econewic judicial and ad-
iministeative procedures 10 seeure sugh protection.,

536.11. As used in this chapter, “‘person’' means aud in-
cludes natural persons, corporations, firms, partnerships, joint
stock companies, asspeistions, countieg, city and counties, eities,
municipal water districts, irrigation districts, public utility dis-
tricts, state ageneies, distriets. commissions, and depart
ments, any other public corporation or association of persons,
and the United States to the extent authorized by federal low.

536.12.  As used in this chapter, “*enviroument ™ means the
land, as defined in Section 536.14, or waier, air, or »ilenes
which, frrespeetive of ownership, contribates, or in the future
may centribute, to the Tealth, safety, or woliure of & sub-
stantial number of persens, or to the balunee of un ecologieal
cemmunity.
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. 58613, As used in thie chapter, “'public entity’” meana any
coumty, ¢ity and county, city, municipal water district, irriga-
tion district, public utility district, and any other public cor-
poration, and nny slate agency, district, commission, or de-
partraent.

£36.14. As used in this chapter, “land’’ is iimited to the
land owned. leased, or held by sny public entity in this state

and any winersls, vegetation, wildlife, historie or aesthetie

gites, or any other natural resonrces thereon. .

596 15. As wsed in this chapter, “‘pollution’’ means ihe
substantisl alteration of the physical. chemical, or bislogical
properties of the air or water in a manner COnIrary to the pro-
motion of e health, safety, or welfure of a substantial num-
ber of persons, or io the balance of an eoologieal community.

536.16. As used in this chapter, 'destruction’’ means &.

use, sbuse, waste, or cmission of duty substantially afecting
the environment in a mauner eontrary o the promotiou of the
health, salety, or welfare of 2 gubstuntial nomber of persons,
or to the halanee of an scologival community.

Article 3. THemedices

536.20. 'The Attorney General of the State of California or
ARy persen may maiutain an action for erquitable relief against
any other person for the preservation and protection of the
eavironment from destruction or pollution. ' -

53691 To maintein an action under this chapter, the plam-
tiff shisll allege facts showing that the defendant did, or unless
restrained will, destroy or pollute the environment, and, either
of the following: . '

{a} That the defendant's conduet or produet ie inconsistent
with this state's policy of conservation and is not reasonably
required for the promotion of the public health, safety, or wel-
fare.

{b} That there is & technologically and eeonomically feanible
alternative 10 the defendant’s conduet or product which better
prowates this state's policy of conservation.

526.00  (u} No action may be mainlatned wnder this chap-
tor where uay conducl or product 45 expressiy anihorized by
giate sfalyte,

6} Ko action wmay be mainteined wnder the provisions of
this ehapler ayainst any person for any econdwet or proditci
expressiy guthorized hy any rule, vegulaiiom, order, permit,
or rariance of eny siate agency, buard. districl, cerii MIISSION, OF
department, exrept against the publie entity which issued the
rule, reguiglion, ovder, peronl, or il PHTRCL.

fe} XNo aeiion may le wiitin fained under {he previsions of
this chapler agoist any pevson for any condued or product
ccpressly authoriced By wny rule, regi latiom, arder, permid, or
variguee of oy pablie onfidy which tmpnses wmors stringent
conditions, restrictions, or limilations wilh respect fa fhe pro-
tection of the cavironment thon any stelc statute or rule, reg-

b,
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Wiatinn, order, permif, vy variamee of auy stafe agency, board,
district, commnsston, w depavtmend,: ezvepd ar against lhe
puhlic enbity whick seaned Hhe rele, reguighion, order, permii,
0 VOrIAnee.

Artitle 4. Review of Administrative Decisions

53610, Every puldic entity shali, hefore yranting any per-
mit, heense, o fual opproval, or adapting any progream, plag,
budgst, or design, first find that sueh grant or adoption of
peogeanm, plan, budget, or design ix consistent with this state’s
poliey of congervition, ' ;

536.31. Kurry public enfify shall fnelude in ony roport on
any pragrom they propose to earry gut which conld jave a
ssgnificant ffcct on the environment, a detuiled stalrment sel-
ting forth the following -

fa} The environmentnl wipact of e proposed aeficn.

(b)) Any gdverse cweironmental efferiz whick cannof be
avvided if the propnsal iv implemented.

(e} Mitigation measyres preposed lv mintmice the impact,

fd} The desoriplion and consideration of all other tech.
nolofivally and economienlly feasible olternalives to the pro-

wrilion, ‘

{e) The relationship betiveen local shori-torm uses of man's
entironment and the mainienance and enhancement of long-
term productivily. :

()} Any irreeersible environmenial changes which would bé

savolved in the proposed aelion showid i be smplemented.
" 536.32. Prior to making the repart requived by. Seclion
58631, the public putiiy shall convulf wilh any governmenial
ngency whick has jurisdiclion by Inw wvth respect fo any en-
vironmental impact involved, i

536.33. The public enfity shatl inihwde the environmenial
fmpact, report, tagether wilh any comments received from
other goversmoental agemcics pusswant fo Secléon 536.32, as
a part of the regular projoct report wsed in the episting review
ond dudgetary process. Such report sholl be available to ths
general tnblic for inspaction.

536.34. The transeripl and other raddence presexied ol the
puhlic entity hearing nnd any other evidence deemed rolevant
by the courl shall be admissible in any achion for judicial
revicw commenced according to the provisions of this chapler.

X85.35. A court shall fnd {hat the public eatity has obused
its dincretion §f the conrf delermines Fhat the publc entily
hos not proceeded in the mannrer veyrived dy law, thal the
order or decision 15 not swpporfed by findings, or that the find-
fngs arr not supported by the evidewee,
paible exdity of o propenny Pl budiet: op dostgm whick hes
@ sbptondind inrpaed wpen He apclesiment suel pablie entity
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Article 5. Procedure

54640 An action nuder this chapter shall be brought in
the superior court of any county where the alleged conduet
relating tn destroving or'poliuting the envircoment is alleged
tu have orenrred. '
© 53541 The court may, upim the application of either
party, or of it3 own motion, direct o referee, who is disinter.
ested and technically qualified, to try any or all of the issues
in an action commenced under this chapter, whether of fact
or of law, and to report findings and recommendations there-
on. Costs of reference muy be apportioned:between the partiea,
on the came or adverse sides, in the diserdtion of the court.

53642. (a) In any administrative or:judieial ing,
the public entity or court may permit the Attorney General
or any person o intervene as a party upon u showing that
the proceeding involves conduct which may be sontrary to this
state’s poliey of conservation, :

{b) Whers intervention was avsilable in another action or
proceeding and the plaintiff in an action under this chapter
willfully and ineycusably: refused to intervene.in sush other
action or proeeeding, the court may dismiss with prejudice ths
action of such plaintiff,

§36.43. An action brought pursuant to this chapter shall
take special precedence over all civil matters on the calendnr
of the court, except those matters to which equal precedence
on the ealendar is granted by law,

23644 fay No restraining order or preliminary injune-
tion shall issue except upon the giving of secarity by the ap-
plicant in sgeb sum as the eonrt deems proper. In no event
shall such sam be mare than ten thousand dollars ($10,00073,
Suaeh security shall ke given fur the payment of sueh cost and
darangzes us ruy be incurred or sulfered by any person who is
fomnud (o bave beer wroneinily enjoined o rostrained. No sneh
seaurity sball be reguieed of i (1) the Attoraey General, or
{23 any public entity ov offieee therenf, or (1) the applicant
upan the issuanee of o permanent jnjaetion,

(bY Whenever sceurity is reguired pursnant to sabdivision
{n} and seeurity Is given in the form of & bond or stipulatios
or other undertaking with one or mure sureties, each surety

a
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1 submits himself to the jurisdiclion of the eourt as kis agent
2 apon whom avy papers affeting his labiity on the bond or
3 undertnking may be served. His Habitity may be enforced on
4 motion without the neeessity of wn independent getion. The
5 wetion oud sueh notive of metion as the eourt preseribes may
6 D served on the odeck of the couvt, who shall immediately
7 anudl copins to the suretivs 1§ their addrisses are kaown.
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Memorandum 70-102
EXHIBIT I

ANALYSIS oF CASES CITED BY MR, FADEM

The following is an analysis of the facts and holdings in the cases cited
by Mr. Fadem. Also indicated is whether that result would be resched in the

case under the 1963 governmental tort liability act.

Behr v. County of Senta Cruz, 172 Cal. App.2d 697 (1959)

Plaintiff brought action for damege to his resl and personal prop-
erty from spread of a fire originating in a refuse dump owned and op-
erated by defendant county. There were three theories of recovery:

(1) liability for a dangerous and defective.cnndition of property (this
theory is continued by 1963 tort lisbility asct); (2) liability for neg-
ligent cperation by county employee of motor vehicle which allegedly
ignited & fire in the dump (this theory is continued by 1963 tort lia-
bility act); and (3} liability for maintenance of a nuisance.

The Jjury found that the county did not meintain the dump in a
dangerous and defective condition--that is, that the county was not
negligent in maintaining the dump; the trial court directed & verdict
for the county on the second basis of liability--that is, there was no
gvidence from which the jury could find thst the county employee neg-
ligently operated the 'vehicle. The appellate court held that the county
could not be held liable on the theory of nuisance, stating: "A danger-
ous or defective condition of the dump itself is a necessary part of
the nuisance charge. Without it there could be no nuisance.” Hence,
the jury having found no negligence in maintaining the dump, there could
be no liability on the theory of nmulsance.

Same result under 1963 tort liability act.

wlw
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Ambrosini v, Alisal Sanitary District, 154 Cal. App.2d 720 (1957)

Action for damages to celery crop based on nuisance and inverse
condemnation. Damage was caused by overflow of a sewer line owned by
defendant sanitary district., Sanitary district negligently failed to
maintain its sewer line. Held, that although Section 3482 of the
Civil Code states that nothing done under express statutory authori-
zation is a nuisance, "it cannot be said that the statute authorizes
the construction of a defective outfall line." Held, district liable
on nuisance theory (negligent design, maintenance, and operation of
sewer line} and inverse condemnation (damage resulted from outfall
line, functioning as deliberately conceived).

Same result under 1963 tort liasbility act.

Mulloy v. Sharp Park Ssnitary District, 164 Cal. App.2d 438 (1958)

Held, a sanitary district may be lisble on the theory of nege
ligence for a private nuissnce resulting from an cbstructicn in a
sewer line which the distriet -failed to discover where jury found
that it was not discovered beczuse of an improper inspection of the
sever system.

Same result under 1963 tort liability act.

Bloom v. San Francisco, 64 Cal. 503 (1884)

Refuse from city and county hospital was conducted over the land
of the plaintiff, through & trough, which, being defective and rotten,
burst and discharged the contents over his premises. Though often

notified through its board of superviscre, the defendant neglected and

-
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refused to abate the nuisance, and by resson thereof the plaintiff and
his son became sick end suffered great pain and expense and loss of time.
Held, city and county hospital liable for damages.

Same result under 1963 +tapt lisbidity sot.

Bright v. East Side Mosguito Abatement District, 168 Cal. App.2d 7 (1959)

District employees released chemical spray or fog along side of a
public highway and reduced visibillty to three or four feet. Plaintiff
injured by cars that crashed into hers when she stopped hers because
of the fog. Action for peraonel injuries sustained due to a nuisance
caused by and due toc negligence of defendant mosquito abatement district.
Held, district liable both under nuisance theory and also under theory

of motor vehicle operation liebility under specific statute.

Same result under 1963 tort liabidity act.

Pegple v. Glenn-Colusa Irrigation District, 127 Cal. App, 30 (1932)

Action to enjoin defendant from diverting water from Sacramento
River, through its irrigation canal, until such time as fish screen
is constructed and maintained by defendant so as to prevent destruc-
tion of fish in conseqguence of such diversion. Injunction granted.
No damages sought or awarded.

Same result under 1963 tort 1iability act.

{1543 governmental liability statute does not affect re-
lief other than money dameges.)

Conniff v. City and County of San Francisco, 67 Cal. 45 (1885)

Action to recover damages for injury to property where city in

grading street obstructed natural chennel and thus diverted surface

~3-
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waters to pleintiffs land instead of permitting them to flowlinto bay.
Held, "where real estate is actually invaded by superinduced additions
of water, earth, sand, or other materisl, or by having any artificial
structure placed on it, s0 ms to effectively destroy or impair its use~
fulness, it is a taking, within the meaning of the Constitution.”

Same result under 1963 tort liability act.

(1963 statute does not aifect inverse condemnation
1iability.)

v. City of San Luis Obispo, 109 Cal. 340 {1859)

Action to abate a nuisance, Defendant city collected its sewage
in a cesspool near pleintiff's lot. Noxiocus odors and discharge of
materials from cesspool on plaintiff's land created a nuisance and it
was held that plaintiff was entitled to have nuisance abated.

Same result under 1963 tort liability act.
TRIght to sbate not affected by 1963 tort

liability act; also would be lisbility for damages under
1963 statute on theory of dangerous condition of property.)

Pstsrson v, City of Santa Rosa, 119 Cal. 387 (1997)

Action to enjoin defendant city from discharging sewage into
creek and for damages. City maintailned a sewer farm where all sewage
was collected. During high water, substantial quantities of the
gsewage overflowed and discharged into the creek. The creek ran through
plaintiff's land and was a nuisance. Trial court granted permanent
injunction and Jury awarded $1 damages. Held, it "is well established
that the fouling or pollution of water in a stream by such sewage con-
gtitutes a nuisance and affords sufficient ground for relief by in-
Junetion,”

Same result under 196 .
Right to Injunctive relief remains; right to damages

under dangerous condition of property provisions.)
wlle
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Adams v. City of Modesto, 131 Cal. 501 (1501)

Action to abate nuisance and for damages. City cperated open
wooden trough through which the sewage matter passed, evidence show-
ing that damages resulted from conduct of sewage matter through the
trough and also from running the sewage on the ground. Held, that
Plaintiff was entitled to have nuisance sbated, but finding as to
demeges was held not sustained by evidence.

Right to abate not affected by 1963 tort lisbility act;
alse resulting damages recover&ble under 1963 statute.

Kramer v. City of Los Angeles, 147 Cal. 668 (1905)
Feld, where drain pipe was insufficiently constructed to withe

stand the pressure of the drain water when full, and such defective
construction, combined with negligent allowing of the outlet of the
pipe to be clogged with debris, caused the bursting of the pipe on
plaintiff's premises, which the city, after notice from plaintiff,
neglected to repair or remedy in any manper, the city is liable to
plaintiff for all damage resulting to his premises, property, and busi=
ness by reason of such negligence.

Same result under 1963 tort liability.sct.

Richardson v. City of Eureka, 96 Cal. 43 (1892)
Action to abate a nuisance and to recover damages occasioned by the
obstruction of a natural watercourse flowing across plaintiff's land.
The cbstruction consisted of an embankment erected in grading a street

which extended across the natural watercourse. Held, "If it was a

natural watercourse, the cliy was not authorized to place any obstruction

e



across the channel without taking the necessary precautions for the
escape of the water flowing therein.”

Damages would be recoverable on theory of dangerous
condition of property and inverse condemnation,




EXHIBIT 11T

CODE OF CIVIL PROCEDURE

§ 731,  Duisance; action fo asbate; damages; parties authorized
€0 sue; public nuisance

An action may be hrought by any pesson whose property is in-
juriousty affected, or whase personal enjoyment is lessened by a nui-
sance, as the same is detined in section thirty-four hundred and sev-
enty-nine of the Civil Code, and by the judgment in such action the
nuisance may be enjoired or abated as well as damages recovered
therefor, A civil action may be trought in the nome of the people
of the State of California 10 abaie a public niisance, as the same is
defined in sectinn chiriy-four hundred and cigbty of the Civit Code, by
the district attorney of any county in which such nulsance exists, or
by the city atterney of any town or city in which such nuisance exists,
and each of said officers shall have concurrent right to bring such
action for a public nwsance existing within a town or city, and such
district attorney, or city attorney, of any county or city in which
such nuisance exists must bring such action whenever divected by the
board of supervisers of such county or whenever divected bv the logis-
lative authority of such fown or city. {Enacted 1372 As amended
Stats. 1905, ¢ 1258, p 130, £ 1)

CIVIL CODE

§ 3479. Nulsance defined

Anything which Is injurious to health, or is indecent or offensive
to the senses, or an obstruction to the free use of property, s0 as to
interfere with the comfortable enjoyment of life or property, or
vniawiully obstruets the free passage or use, in the customary manier,
of any navigable lake, or river, bay, streans, canal, or besin, or any pub-
Yie park, square, street, or highway, is & nuisance.
(Enscted 1872 Amended by Code Am/i873.74, c. 612, p. 268, § 284.)

§ 3480. Public puisence

A public nuisance ix one which affects at the sarme time an en-
tire community cr neighborhood, or any consideroble number of per-
_son_s“a}though the extent of the annoyvance or damage inflicted upon
individuals may be unegual.

(Enacted 1872, Amended by Code Am 1873-74, ¢, 612, p. 268, § 285.)

-l-



~ § 3481, Private nuisance

" private Nuisance.  Every nuisance not included in the definition
of the last section is private.
(Enacted 1872.)

§ 3482. Acts under statutory authority not a suisance

WHAT IS5 NOT DEEMED 4 NUISANCE, Nothing which is done or main-
tained under the exgress authority of a staiute can be deetned a
nuisance,

{Enacted 1872)

-

§ 3483. Continuing nuisance; liability of successive owners for
failure to sbate
SUCCESSIVE OWNERS. Xvery suceessive owner of property who
neglects to abate a continuing nuisance upon, or in the use of, such
property, created by a former Owner, iz liable therefor in the same
manner as the one who first created It

{Enacted 1872.}

§ 3484. Damages recovershle notwithstanding abateraent

ABATEMENT DOES NOT PRECLUDE ACTION., The abatement of a

nuisance does not prejudice the right of any person to recover dam-
ages for its past existence.

{Enacted 1872.)

§ 3490. Xapse of time conuot jegalize public nuisance

_ LAPSE OF TIME DOES NOT LEGaLize. No lapse of time can legalize
& public nuisance, amounting to an actual obstruction of public right.

{(Enacted 1872.)

D
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§ 3491. Remedies; public
- The remedies against 3 public nuisance are:
1. Indictment or information;
2. A civil action; or,
3. Abatement,
(Enzcted 1872, Amended by Code Am 1880, ¢ 1, 5.1, 5 1)

§ 3492. Remedies; indictment or information: regulation

The remedy by indictment or information is regulated by the
Penal Coda,
{Enacted 1872, Amended by Code Am. 1830, .12, p. 1, § 2.}

§ 3493. Remedles; private person

HEMEDIES FOR PUBLIC NUISANCE, A private person may maintain
an action for & public nuisance, if it is specially injurious to himself,
but not. gtherwise.
{Enacted 1B72.}

§ 3494. Abatement; parties suthorised
ACTION., A public nuisance may be abated by any public body
or officer authiorized thereto by law.

{Enacted 1872.)

§ 3495. Abatement; private perso; method

How ABATED. Any person may abate a public nuisance which 1s
specially injurious to him by removing, or, i necessary, destroying the
thing which constitutes the same, without committing a breach of the
peace, or doing unnecessary injury,
{Enacted 1872.)

§ 3501. Remedics

REMEDIES FOR PRIVATE NUISANCE Th i
3 by . e remedi gains -
vate nuisance are: e tap

1. A civil action; or,
2. Abatement.
{Enacted 1872.)
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§ 3502. ‘J‘!h:a,ie;.nent; msthu&.

ABATEMENT, WHEN ALLOWED, A person injured by a private
nuisance may abate it by removing, or, if necessary, destroving the
thing which constitutes the nuisance, without committing 2 breach
of Lhe peace, or doing unnecessary injury.

(Enscted 1872) '

§ 3503. Abstement; notice

WHEN NOTICE 1S REGUIZED, Where a private nuisance results from
a mere omission of the wrong-doer, and cannot be abated without en-
tering upon his land, reasonable notice must be given to him before
entering to abate it.
{Enacted 1872.}

ko



Memorandum T0-102

FRHIBIT IV

August b, 1970

The Honorable James A. Hayes
Chairman

fssenbly Judiciary Committee
State Capitol

Sacramento, California U5814

Dear Mr. Chairmen:

Mr. Fadem has left for a long-celayed vecation and
was therefore unable to write to you himself. I, there=
fore, would offer the follewing comments on S8 oh,
particularly in response to the lengthy commentary
thereon, which | believe was prepéred by the Law Revision

Commission staff.

For reasons of brevity, | will not undertake here
a lengthy anal¥sis of the cases, although | disagree with
the CommisSionts interpretation of a number of them. The
cases speak for themselves, My position is a great deal
more fundamental, and ‘is sipply Ehiss

(2) The major premise unczrlying tha
Commiss ionts memorandum, i.e. that governmentél
nuisance will continue to be azmenable to ine
Junctive relief, is fallecious.

while authority can be found for courts occasionally
enjoining governmental nuisance, all attorneys who have
had experience in this area know that cbtaining such an
intunction is @ herculean task. Courts are extremely
reluctant to enjoin the operation of 2 governmental
sctivity, snd prefer to relezate the plaintiff to demages

- coPY




The Honorable James A. Havyes
August &, 1970
Page 2

as his remedy.*/ S8 9 would take away this remedy, which
is pregmatically the only real remedy.

Besides, if in @ pollution case such as those cited by
Mr, Facem, &n owner should be lucky enocugh to get anr in-
g:nction, how would that remedy his economic detriment that
suffered in the past, end the cost of cleaning up the
now-enjoined pollution?

{b) S5 Sk mey well be unconstitutional.

Rather than press my cwn arguments on you, | quote
without comment the words of the U.S5. Supreme Court in
Richards v, Washington Terminal Co., 233 US 546, 552-553;

#put the legislation we are dealing with
must be construed in the light of the provision
of the 5th Amendment « dnor shall private property
be token for public use withoutr just compensation' =
and is not to be given 2n effect inconsistent with
fts jetter or spirit, The doctrine of tha English
cases nhas been ganarally accented by the courts
of this couniry, scmetives with scant regard for
distinctions growing out of ths constitutional
restrictions upon legislative action under our
system., Thus, it has been said that 'a railroad
authorized by law and lawfully cserated cannot
be deemed as @ private nuisance®; that ‘what the
legislature has authorized to be done cannot be
Jeemed unlawful!, etc., These and similar ex-~
pressions have at times been indiscriminately
erployed with resnect to public and private

#f For a textbook example see loma Porral Civiz Assaciation
v, fperican Alrlines, 61 & 20 502, where the Supreme
Court cenied injunctive relief against the terribly in-
jurious cperaticn of the San Liego Alrpert, even though
the Court readily granted injunctive relief against 2

private airport in Anderson v. Souza, 38 € 2d 825.
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The Honorablie James &, Hayes
August L, 1970
Page 3

nuisances. e deem the true rule, under the Sth
Amendment . as under stote constitutions conkaining
& simiier probipition, £o be that ynile the jegis~
jature rav jo~s!ire what otherwise would be &
public nuiscnce, 1t mav bt confer immunity from
Sotion Yor & mprivate nuisance of such characteor as
to aadunt In offect to a taking of orivate property
for public use,” {empihasis adced},

The California Supreme Court has also indicated in
Coniff v. San Franciscg, 67 Cal 45, L9, that all legis-

lation purporting o irewnize government from nuisance
liability, would be "null® under the State Constitution.

(c)} The Commission's repeated suggastion
that under the 1563 Tort Linkility Act the
results would be the seme as under the cases
cited by Mr. Fadem is 2 non-sequitur, as 53 G4
would further reduce governmgntal liabIlity
below the leveis permitted by the 1953 Act.

Finally, and most importantiy,

O

{d) The conclusion ¢
5) is a ¢

memorandun {pp.i=5)
horrinles® argurent.

ne Commission
ic Yparade of

The Commissionts conclusion procesds on the fmolicit.
premise that nuisance lizbility s some kind of newfangled
theory about to be uniedshed on an unsuspecting worl”,

{e.g. ". . . If California courts accept common law nuisance
as a theory of Vlsbility and apply that theory to it. full
extent, a huoe fiscal burdan would be Inpesed on state and

‘tocal entitizs™), The cold hilstoric fact is that Califernia

courts have alwavs "accaptled] common law nuisance as a

s

theory of liability®, =/

*/ Muskonf v, Corning Hosnital 9ist., 55 € 2. 211, 219,
expressly recoonizes that even in the old sovereign
immunity days, government was lizble for nuisance.




Tha Honorable Joemes A, Hoyes
August 4, 1970
Page &

This argument of the Commission has been severely

criticized by virtually every legal commentator who has
analyzed the subject, because the srgument rests on
several ¥fatlacies:

First: The question is whether the aggrieved
party has been damiaged, not whether he who inflicted
the damage finds it econcmically convenlent to make
amends, 1t ought to shock onels conscience to
permit anyone = itncluding governmental entities -
to inflict demage on perfectly Innccent citizens
and then turn away the demsnds of justice with
an imperlious: “Sorry. Ve would rather spend our
money on other things than compensating the victim.®
As Justice Holmes put it: "ile are In danger of
forgetting that a strong public desire to imorove
the public condition is not erough to warrant
achieving the desire by @ shorter cut than the
constitutional way of paying for the change.¥
Pennsylvania Coal Co. v! Mahon, 260 US 383, 416.

Second: The cries of governmental poverty are
calculated to appcel to the Fiscal fears and pre=
judices of judges and legislators, particularly in
these days of high taxes. These cries, however, are
uniformly devoid of a shred of fiscal data to support
them, %/

Third: |t is basic ecorcmics that the denial
of conpensation to damaged persons does not reduce
the cost. [t only unfairly shifis the economic

*/

I myself have written on the subject, see HKanner,
“When is*?roperty® not *Preoerty (tselft etc.”,

6 Califoraia vescarn Lew Review 57; sarticularly

see pp./o=-85, ans note the critical observations

by oitnar cemmentators, collected there. | enclose
a8 reprint, and hooe you will find time to peruse it,
particularly the portion cited above.




The Honorable James A. Hayes
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burden of the damage onto the shoulders of those
hurt, instead of distributing the cost among the
npmbers of society which benefit from the demage -
cousing governmental activity. As Professor Ven
Klstyne put it in his most recent study for the

taw Revision Commission: ™The funcamental quastion
thot should ke fazced, and which deserves a rationally
developed legislative response, is not whether :

*

these costs will be paid; it is who will pay thami '

P Ao

in accordance with what substantive and precedura
criteria, and though which institutional arrange=~
ments.” Von Alstyne, DJust Compensatich of
fntangible Detrirent: Criterie for Lealislative
Modif ications in California®, 16 U.C.L.A, Law
Review 491, 543-5k4 {19569). [(Emphasis in the
original) ,

6@ Sk is a bad bill which would unfairly impose
burdens on individual citizens, that in fairness and
justice should be borre by society as 2 whole, &nd,
inosmuch as nuisance liability hes traditionally been
used as the conceptual foundation for cdealing with govern=
ment=caused pollution, the destruction of that foundation
in this day and age would szem not enly unwise and im~
provident, but aiso centrary to th: nanifest feelings
and bellefs of this statels population.

Very truly yours,

Gideon Kannel

GIoEON XANNER
for
FADEM AND WANNER

GK/ms

EnCL.
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Bar Meeting Hearings
To Emphasize Ecology

Bymmemuhi
“Ecology” may be the walchword
nfthuyearsblateﬂpr Convention
scheduied for the thry Piata
Hoiel in Lox Angeles. Three com-
mittees of the atate leginiature pinn

..inmndmlmtenmhwmpm

propesed legislation af this year's

" convention, and information is that

at Somst 02 of the coaynitiees will be

: hyin; beavy amﬂuu ar en.
virogmental

The Jodiciary Com-
mittee Has annoemced that it will
review the proposed “‘Californis
Copservation Act” AB §Si1, carried
unsuecessfully in the jast uuim of
the jegislature by the commitise's
chairman, Assambivaan James
Haves (R-Lms Beach).

The committee, which will hold
two duys of hearings during the
week-long convention -- on Morxiay,
September M4, and Tyesdsy, Sep-
wili devote a good part
of ﬂwaﬁnymeeﬁngtothamatm
of conxervition,

As explaioed by the Judiciary
Committee Coasullant, Herb
Nobrigs, the Conservation Act, as
placed before the last legislature,

would have provided ‘‘equitable

relief'” - primarily injunetive re.;ef
- for pariies heinging sction against
spotlers of the environment. The bill
woidd bave given privale cithzens or |
the Aliorney General a standing in
oot tp seek such relief, i the
piointift posted a $10,000 bond to
onver pogsible demeges caused by
hix sctions. The measure would not
hpve wrovided for money dgnkges
for the plaintif!,

Under exiating law, 8 pacty hag .
standing in court only if pollution of '
he environment comtitutes a public |
or privale nuisance.

In the tas{ session, the bill gol ml:.-
as far as the Assemblty Wdys and
Means Conunittee, where it didd in
the last mingte rush fo | get
legisiation owl before final ad-
journment,

Nobriga pointed te one of the other
upects of the bill, &is0o termed as

“significant”. The Act would have
catmed California law in the arsa of
volintion controi te conform o
Federal iaw, The comsultant stated
ihat tmder provisions of the National
Enviroamental Poltcy Act on 1989,
signed by Progident Nixon on New
Year'a Day, the federat government

iz required (e study tha -
vironmental implications of

federal capital project poier to
undertaking ihat project, The
bill would have required that the
state condoct similar studies with

as thase of the private sector

One stste agency, which alrosdy
 has stated ils intemtions to wvojoe
cppositicn  to  the
legislation during the comvestion
hearing is the State Department of -
Water Resources. Presently
engaged in lhe massive California-

Water Project, designed to bring
Northern California Waler into the

mulaied any formal position on ihe
measure, ke will -address the
commiites meeting in Los Angahu
"“Our  position essectislly.” sald
Tm “is that we are all for
protection and enhancement of the
environment, bt we see some .

. danger in this bill — through costly

deiays in completion of the (water)

T projesti’”

Tovwner, wha was tmable i come
wpe with a dellar figure regarding
tosges to the state i! the water
project were dalayed, did comtend

- that they would far exceed the

310,600 bond protection provided
under the Conservation Act.

The counsel, who called the bild
“loose 25 the devil”, sbid that his
departmeni fears that passage of the
legislation in its present form will |
lead to “harassing litigation”. He
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October 5, 1970

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Attention: John R, DeMoully
Re: Tentative Recommendation Relating to

Sovereign Immunity, Number 11,
Revislons of the Covernmental Liabililty Act

Dear Mr. DeMoully:

Although this office did not oppose S.B. % in the 1970
legislative session, a position in opposition was takem on A.B. 242,
Adsemblyvman Waxman's bill to limit the design ifmmmity, which was
endorsed by the Law Revision Commission toward the end of the
session and which failed to obtaln approval by the Assembly Ways
and Means Committee. Our opposition to A.B. 242 was based on the
principle that the design immunity doctrine was 2 part of a thorough
and careful study by the Commission and the Legislature, and was
included in the 1963 Tort Act as a proper allocation of costs of
government in the fleld of dangerous and defective conditions of
publie property. We also felt that the suggested modification of
the immunity would, in most instances, destroy its effectiveness.

We would continue to oppose any further efforts to modify this
impunity. :

Further, we can see no legal or equitable reason for
the exception of streets.and highways from the proposad modifica-
tion in the tentative recommendation. If the sole reason for
such an exclusion is the great cost involved in rebullding streets




California Law Revision {ommission -2 ~ October 5, 1970

or highways determined to be dangerous because of numerous accidents,
then this argument would apply equally in the case of the water
projects of the California Water Plan such as the California Aqueduct.
We would therefore urge that such water projects be also excluded .

if tge Commission seeks to renew its support of this legislation
in 1971.

We should also like to comment on the proposal to make
governmental entities strictly iiable for ultrahazardous activities.
We believe this is in contradiction to the original policy adopted
by the Commission in drafting the Tort Act of 1963, 1t was our
mderstanding the Commission determined at that time that liability
should be specific in the case of public entities so that budgets
could be determined and insurance obtained with some certainty of
the exposure under the law. Because the term "ultrahazardous
activity® is open-ended in that it can be subjected to continual
judicial redefinition, the Commission's proposal in msking govern-
mental liability in this area the same as private parties does mot
eliminate confusion and uncertainty. Im fact the proposal would
do just the opposite. The statement in the recommendation to the
offpet that “case law relative to liability without fault for
witrehazardous activity {s an evokving body of law' seems to make
the point specifically. A method more consistent with the original
ioscphy of the Commission and more acceptable te public entities
4 be to determine what activities of government are of so
ardous a nature as to warrant liability without fault.

1t is hoped the Commission will give due consideration
ro the cowments we have submitted.

Very truly yours,

THOMAS . LYNCH
Attorney General

Assistant Attorney General
WAS:cg
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STATE OF CALIFORNIA
CALIFORNTIA LAW

REVISION COMMISSION
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To HIS EXCELLENCY, RONALD REAGAN
Governor of California and
THE LEGISLATURE OF CALIFORNIA

In 1963, upon recormendation of the Law Revision Commission, the
legislature enacted comprehensive legislation dealing with liability
of public entities and their employees. See Cal. Stats. 1963, Chs.
1681-1686, 1715, 2029. This legislation was designed to meet the most
pressing problems created by the decision of the California Supreme

Court in Muskopf v. Corning Hospital District, 55 Cal.2d 211, 359 P.24
k57, 11 Cal. Rptr. 89 (1961). .

The Commission reported in its recommendation relating to the 1963
legislation that additiocnal work wus needed and that the Cammission
would continue to study the subject of goverrmental liability. The Com-
mission reviewed the experience under the 1963 legislation and submitted
a recomendation to the 1970 legislative session. See Recomsendation
Relating to Sovereign Immunity: Number 10--Revisions of the Goverrmental
Lisbility Act, § C&i. L. Revision Comn'n Reports B0l (1969). Most of the
revisions recommended in 1970 were enacted, but three important sections
~--those relating to nuisance lisbility, the plan or design immunity, and
1iability for ultrahazardous activities--were deleted so that they could
be given further study. This recommendation is the result of further
study of these sections by the Commission.

Respectfully submitted,

Thomas E. Stanion, Jr.
Chalrman
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RECOMMENDATION OF THE CALIFCRNIA LAW
REVISION COMMISSION

e ' relafing to
SOVEREIGN IMMUNITY
Number 17 ~Revisions of the Governmental Liability Act

INTRODUCTION

In 1963, wpon the rerommendation of the Law Revision Conmission, !
tl}f,: Legisiatnre choered comprehensive degislation dealing with the Ma-
b_ﬂ:ty of publie entities and their eruployees.? This legislation was de-
signed to mect the most pressing problems ercated by the decision of the
California Sapreme Court in Muskapf v. Corning Hospitel Disirict, 55
Cal24 217, 358 P23 457, 11 Cal, Rptr. 80 (1961,

Thers ere three major problem areas in the 1963 legislation:
the immunity for the plan or design of & public.improvement, the
fatluke of the 1963 legislation te include aﬁy“specific provision
relating to lisbility for injuries resulting from ultrshazardous
activities, #nd the uncerta;nty whether liebility of a public
entity cen be based on a theory of commen law naisance. This recom-

mendation is concerned with revislons affecting each of these areas

. 3

of governmental liability.

180 Resommendnitons Keleting to Sovereign msmunity: Nember 1—Tori Liobilily
of Public Eatities ond FPublie Emplepees; Namber —Claims, dctions und
Sudgments Adpaingd Fublie Enfitivs aud Public Emplopeat; Nupibor S——Inawre
ancs ('oreruge fur Public Eetitior gad Public Employers; Number f--Trefrive
ef Puilic Employees; Nember §—Liability of Peblic Entities for Ownerazhip
awd Gperatiza of Meior Vekicles; Number G-~ Workmen's Compensulion Henefits
fur Persons Asxisting Lawe Knforcement or Fire Contral QOffeers; Number Ve
Amendments and Hepoals of Inconsistent Special Statutes, 4 CaL. 1. Hrviziox
Cosar'w BrioeTs 801, 1000, 1951, 1361, 1301, 1301, 1801 (1843). For a lepis-
Tative history of theee recommendations, age 1 Cal. L. Ravistox Cowu's Re-
PORTE 211-813 (19633, See also Van Alstyne, A Siudpy Relating e Soversign
Swmmmunity, 5 CaL L. RHevigwon Coma's Herours 1 {18035,

1Cal, Btats 31985, Ch. 1681, { Sovereign immunicy-——tort liability of public eotities
tnd public employees. ) i . . . .

Cel. Stais. 1963, Ch, 1715, (Soversign Immunity--¢lzims, actions and judgments
sgninst publiz entitiss and poblie emaployees. ) .

Ol Stats, 1963, Ch, 1682, [Soversign immunity—-insarsses coverage for publie
entities and pablic employees.) )

Coi. State, 3963, Ch. 1083, (Sovercigo immuniiy-—defense of public emplorees.}

Cal. Btets, 1062, Ch. 1084, {Sovercign immanity—warkmen's compeasation benebts
for persons sssjating law epfercement or fire control officers.) .
Cal. Bints. 1963, Ch, 1685, {Roversign immunity-—amendments snd repenls of in-
consistest ial statutes.) . ]
Cal. Stats, 1 Ch. 1886, (Saverslgn immunity—amendmeats znd repeals of in-
conaistent special statutes. ) . . .
Cal, Statw., 1962, Ch. 2029, (Sovereign immunity—amendments and repenls of in-

conrictent special statutes}

This recommendation is besed on s reccmmendation
submeitted to the 1970 leglslative session. See
Recommendation Relating to Sovereign Immunity:
Number 10--Revisions of the Governmental Lia-
bility Act, G Cal. L. Revision Cam'n Reports
Bo1 El%ﬂ Although most of the revisions rec-
camrended in 1970 were enacted, the provisions
included in this recummendation were deleted

from the legislation proposed in 1970 so that
they could be given further study.

. wi-
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IMMUNITY FOR PLAN OR DESIGN OF PUBLIC IMPROVEMENT
Background

Aliegedly dangerous or defective eonditivas of public property con-
titute the largest singie source of tort claima against the government.?
Understandably, thercfore, the comprehensive governmental fort Hahil-
ity statate enacted in 1963 treats the subject in detzil. Government
Code Sections 830-840.6 underrake to state definitively the circum-
stances under whiel: lability exists for injury arising from this caase.
The geweral rule iz that a puoblic entity is liable for an ‘‘injury’’ 2
cansed by the “‘dangerous condition’® of its property if the entity
creaied the dangercus condition or had actual or eonstructive notiee of
it and failed to take reasonable meagures to protect against the risk of
injury it created.? However, this general rule of liahility is subjeci to
saveral specific defenses and immunities.

One of the most pervasive exceptions to the genaral rule of Hability
is the so-called ‘‘plan or design immunity’’ esnferred by Seetion 830.6.5
Under that seetion, no Lability exists for ‘‘an injury eaused by the plan
or design’’ of a publie improvement if the plan or design was legisla-
tively or administratively approved and the trial or appellate conrt
(rather than the jury) determines that there was “‘any substantial
evidence’ to snpport the reasonableness of that official decision. Two
recent decisicons of the California Supreme Court hold that-—at least
under the cireumstances of those cases—the plan or design immunity
persists despite the fact that actnal experience after construction of
the improvement proves that it creates a substantial risk of injuring
& person using it with due ocare® Cogent dissents from those decisions
and several legal writers ¥ urge that the immupity shonld be considered

! Bee Cazlronnis SENATE Ficr FINDING COMMITIEE ON JUDICIAEY, (3OVERNMENTAL
Tont LiaBiirry 22 (Heventh Progresa Report to the Legislaiure, pt. 1, 1068} ;
A, Yaw AigTyia, ORNT4 GOVEBNMENT Tokt Yaseinrry 1B5 (Cel. Cont.
Ed, Bax 1964).

2 Gove. Coog § £i0.8.

* Giwt. Cook Lol N
* Gevernment Code Section 830.6 reads 29 follows:

8306, Neither a public entity wor & public employee is Jisble under this
chapter {or an injury caused by the plan or design of a construciior of, or an
improversent to, pablic property whers such plan or design has heer npproved
in advance of the construction or improvement by the legislative hody of the
public extity or by some otber hody or employes exerelsing dircvetionsry author-
ity to give such approval or where such plan or design iz prepared in con-
farmity with standerds previousty so approved, if the triel or_appellate court
determinea that there is any snbstaotisi evidevee vpon the basis of which (1)
a reasonable publie emgloyee conld have adopted the plan or desige or the
etandards therefor or () a reasonable legislative body or other body or em-
ployvee could have approved the plan or design or the standards therefor,

* Cabell v, State, 87 Cal.2d 150, 430 P.2d 34, 6D Cal. Bptr. 476 (1967) ; Becker v.
Jobmsaton, 67 Csl.2d 183, 430 .24 43. 60 Cal. Epir. 485 {1967},

T E.g., Chotiner, Qalifornia Govarnment Tort Lichility: Fmmunity From Lickility for
Frjuries Resulting From Approved Design of Publie Propariy—Cahell v, State,
43 Car. 8 B.J. 283 (1983) ; Note, The Swpreme Court of Californis 19671968,
56 CAL T. Itwv. 3612, 1750 (1088) ; Note, Sovercign Lialility for Lefective or
Dongerans Plen or Design——Californic Government Dede Seolion 5308, 15
Hastines L.J, 582 (I06E).

(818)
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dissipated onee the plan or design is executed awd the oceurrence of
injuries demonstrates that the improvement is biuzardous,

In Cabetl v Sloate? the pizintiff was injured wien he aecidentally
thrust his hand througeh a glass door in the stets eoilege dormitery in
which he Hved. Noting thai twe similor accidents had receutiy vecnrred
and thar the college had resporded by merely replacing the broken
gluss with the same breakable variety, he sued for damages. ile alleged
that his injury was caused by che state's negiigent design of the door
and by its continned mantenance of the " dengerous condition ' theraby
created, despite heving had both kuowledge of the condition and suffi-
eient time to remedy it

In Becker v. Johnston® the plaintiff was injured in a head-on colli-
gion when an oncoming rwtornisi did not see 2 Y7 iniersecilon in &
county highway and erossed the centerline into the pach of the plain-
tiff’s car. The defendant iu taen cross-complained apalnst the county of
Sacramento. Fn sopport of her claim, she argued thet, while the de-
sign of the inzersection might have been adequite when plans for its
construction were approved in 1927, its continued maintenance in its
original condition-—despite utmerous accidents that bad oeeurred there
and ite ingdeqnacy by moedern design standards-—constituted setionable
negligenee.

The defendant entities argued in both cases that, not oniy had the
plaintiffs failed to prove the existence of 2 ** dangerous condition,” but
also that Section 8306 provided a complete defense. The latter argu-
ment was twofold: Arst, that the sectivn confers immunity with regard
10 injuries caused by a dangerovs condition of public property eon-
gtrueted in accordanee with a plan that was rensonable at the time of
its adoption and, second, that the seetion relieves a public entity of any
eontinuning duty to maintain property free of defects or shortcomings
disclosed by subsequent experience.

The majority and dissenting opinions in both cases assumed that the
evidence established the existence of & danperous condition, the statu-
torily required notice of the rondition on the part of the public entity,™
and the rensonableness of the plan at the time it was originally ap-
proved. The eouct divided, however, as to whether Section 830.6 allows
a public entity to permit the continued existence or operativn of an
improvement merely because there was some justification for its plan
or design at the time it was originally adopted or approved when it
has become apparent that the plan or design now makes the improve-
reent dangerous. The majority held, under these circumstances, that
the government has no duty to take reasomable measures to protent
against the danger ereated by the now defective plan or design. In the
view of the majerity, Section 830.6 prevents judicial resvaluation of
discretionary legislative or administrative decisions not ouly as to
adoption or approval of criginal plans or designs but also s to the
“mgintenanes’’ {f.e., continuance in existenee or operation} of Lmprove-
ments constructed in aecordance with such plang or desipns even after

¢G7 Calad 150, 430 P.2q 54, 80 Cal. Rptr. 470 (1967).
287 Cul2d 183, 430 P24 43, 60 Cal. Rptr. 485 (1967).
w Spp Government (ode Section 838.2.
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expertence demopsiraies that they are dangerous.'t The eonrt neted,
of course, thit it dealt enly with routine **maintenanee’™ (1.e., upkeep,
repair, or replacement) rather than reconsiruetion or new cunstrurtion,
Iz the latier case, as the court noted, the showing of ressonableness
would have to relate to the plang for the reeonstruetion or new eon-
gtruction rather than to the original plan or desigo of the improvement.

The dissenting justices noted thai the New York desisional faw, from
whieh the plag or design iromunity derives,'® imposes npon thie publie
entity “*a conuinuing duty to review its plan in the light of actual
operation,”” !® and expressed their view that.

There is nothing in the language of section 830.6 of the Government
‘ode that would immunize eovernmental entities from their duty
to maintals improvements frec from dangercous defsets or that
would permit them o ignore, on the basis of & ressonable decision
made prier {o constructioa of the improvement, the actual opera-
tion of an improvement where such operation shows the Improve-
ment to be dangerous and o have taused prave injuries.
Urdoubtedly section 530.6 granted a substaniial exiension of the
irnraunity of publiz entities for the dangerous condition of public
improvements compared to the liability which existed under prior
law. This was ite intent, | Citation omiited.] Under the former Pub-
Yie Liability Aet, it was held in numerous cases that where a
municipality in following & plan adopted by its governing body
had itseif ereated s dangerous condition, it was per se eculpable,
and that tack of notice, knowledge, or time for correction were not
defenses to lability, [Citations omitted.] It is elear that the enact-
ment of section B30.6 abrogates this rule by limiting iiability for
desigm or plan. This is a substantial change in the law. But it does
not follow that merely becanse an aprovement is constructed
according io an approved plan, design, or standards, the Legis-
Yature iotended that no matter what dangers might appear from
the actual operation or usage of the improvement, the public
agency could ignore such dangers and defects and be forever im-
mune from liability merely on the ground that the improvement

fqhe court guoted, with apparent approval, the rationnle of the plan or design
immuunity insofar as it exonerates the original planning decision :
There ghouid be immuaity from liability for the plun or design of publie
construction aod improveiments where {he nlan or design has Yeen ayproved
by & povernmentsi agency exercising discretiongry avthority, unless thers
ia o remssunable baaig for such approvel. While it is proper fo hohl public
entities Hakle for injories caused by srbitrary abuses of discretionury rurhor-
ity in plenning improvementy, to permit reexamipation iv iort litigation of
purticuler discretionary decimions where regsonabie men rny differ as to
how the discrstion should he exersimed would crenie too great s danger of
fmpotitic interference with the freedom of devision-moking by thowe public
oficials ma whom the fonetion of making such decisions has been veated,
[4 {arn. I. Revision Coss'® ReErorTe 501, 523 (1983), quoted in Culell
7., State, 87 Onliid at 153, 430 P24 at 36, 00 Cal. ¥ptr. st 478}
For derelopment of tnore genernl justifications for this immunity, see Hink &
Cohniter, Rome Thoughts en FAe Amarican Luw of Governmonlal Tor! Ldability,
20 Royeres L. HEv. 716, 741 (10660 ; Eennedy & Lyuch, Nowe Froblems of o
Soversige Withou! Fmmunity, 30 Bo, Car. L. Hevo 181, 170 {1943): Ven
Alscrne, Governmentel Tort Linkility—A Public Policy Prospectes, 10 UCTLAL
L. Rev, 463, 465472 {106%). .
it Ben A, VAN gﬁﬂnus, CaLIFoBNLA GovERNMENT Tokr Lispimriry 688 {Col, Cont.
Bd. Brr I }.
13 Ree Waiss v, Fote, T N.T.2d 570, 200 N Y.8.24 408, 167 N.E.2¢ 63 (19830} ; Eaat-
man v. State, 303 N.Y. 601, 103 N.F.26 56 (18561).
¥ 87 Cal.2d st 155169, 450 P.2d at 3840, 60 Cal. Rptr. at 481-432.

N
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was reasonably adopied when upproved without resard to the
knowledge that the public eniity hus that the impruveﬁu—nt 88 eur-
rently and properly used by the public has become dingrerous and
defective, or a trap for the unwary. Sach an interpretition is so
unreasonable that it is inconceivable that it was intended by the
Legislaturs,

The pm‘blen'{ presented by the Lebell and Juknston cases—vhether the
plan or r}esxgn mmunity persists after injury-predueing expericnee
with the maprovement-—would thus appear to be one deserving of re-
consideration and explicit resolution by the Legislature.

Recommendations

The immunity conferred by Government Cnde Seetion 830.6 is justi-
fied apd should be continued to tha extent that it provides immunity
for diseretionary decisions in the planning or desigring of public im-
provements. As a4 matier of simple justice, however, the immunity
should be t‘:unsr‘dered to have terminsted when the court finds that (I-}
the plan or design, as effectuaind, has actually resulted in a **dangerous

coodition” at the time of an injury, {2) the condi-
lion arose subsequent to the construction of, or
improvement to, such property, (3) the public en-
t?ty'knew of the dengerous condition a sufficient
time prior to the Injury to take measures to pro-
tect againet the dangerous condivion, and (L) the
public entity acted unreasonsbly in failing to pro-
tect againgt the risk of injury created by the cog-
dition. The proposed exception to the immunity
should not apply where the injury is caused by the
condition of a street or highway.
This recommended revizion of Ssetion B30.6 would preserve & sig-

nificant portion of the pian or design immunity:

Pirst, the lmmunity would be eliminated only

if the plaintiff can persuade the rcourt that

4 dangerous condition actually existed at the time of the injury.!® Under
the existing statutory definition, 2 *‘dangerous condition’” is ene “‘that
creates o subslaniigl (as distinguished from a minor, trivial or insig-
nifieant) risk of injury when such property or adjacent property is
used with due care in & manaer In which it i3 reasonably foreseesble
that it will be used. ”" 1?7 If the conrt were not persuaded thet the prop-
erty actually was in a dangerous condition. the immunity provided by
Section 830.6 would preclude recovery based on an allegedly defective
plen or design. A publie entity could thus aveid trying a sase to a
jJury where the court could be persuaded that no dangerouy condition
existed even where there mizht be sufficient evidence to sustain a Jury
finding to the contrary. In addition, the fact that the court determined
that the property was in o dangerous condition would pot relieve the
plaintiff of the burden of proviny that fact to the satisfaction of the

W The pian or design immunity aside, the court may defermine ns 2 matter of Inw
that u condition of public propecty is not “dangerous.” Mee Govr, Coor § 5302
Peifer v. Connty of Ban Joaquin, 87 Cal.2d 177, 430 P.0d 51, G0 Cal, Rpte.
403 (19687). The determination that would be msde under the revision of Section
B30.6 should be distingulshed from that under Section 830.2, ln making the
determination under Section 830.8, the eourt would have o be persuaded that
i dainyersna condition exisied while the determination noder Section 530.2 is
merely whether there is evidence snflicient to sustain & findieg that the property
wus in o dungerous condition.

¥ Govry, Copk § 830{a} (emphagis edded).

-5
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Jury. Ienee, In a ease of Hability asserted on the theory of defeetive
plin or design, the public entity wonld have two opportunitios to con-
test the plainthif's elaim that ¢ danwcerous condition existed sinee both
the eourt and the jury wauld have to Be persuaded of thot fuet,

Second, the plaintifftwould have 1o praove to the satisfaction
of the court that the conditior arose subseguent to the construction
of, ar improvemsnt to, the properiy. Under Cabell, the plan or
design immunity provided by Section 530.6 allows a public entity
to permit the continued existence or operation of an improvement
merely beéause there was some justification for its plan or design
at the time it was originally approved evern though subsequent to
the construction of the improvement a condition srisas that results
in the property’s being in a dangerous condition. Such & condition
might arise, for example, by an increase in the number of persons
using the improvement, by a change in the nature of the use magde
of the improvement, or by & change in the conditions in the general
area of the improvement.

Third, the plaintiff must persuade the court that the defendant
public entity had knowledge of th: dangerous condition for a suffi-

cient period of time to take remedial measures and thet the action
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or inaction of the public entity was wreasonatle. The "reasonable-
ness” of the action or insction of the publi: antity should be dater-
mined "by taking intc consideration the time and oppertunity it had
to take action and by weighing the probability and gravity of poten-
tial injury to persons and property foreseeably exposed to the risk
of injury against the practicability and cost of protecting against
the risk of such injury."” This is the same standard that is used by

the jury under Section 835.h.

Even where the plan or design immunity is not applicable because

P

the plaintiff has satisfied the requirements discussed sbove, the

public entity may have one or more other statutory immunities or pre-
. . ., 18 )

conditions to limbility ~ that wiil shield it from liability. A prin-

cipal argument for a limited plan or design immunity is that

thess other immunities are ample to protect the publie entities even
if the plan or desipn immunity should be considered to be limited to
Cpitint diseretionary judgment.’’ 18 Nevertheless in the abell and
Johnston cases, the defendants and amicus curiae * suppested. and the
ecourt seemed to necept, the view that the potential seope of govern-
mentrl responsibility is so great that the publie entity alime must be
allowed to weigh the prioritres and decide whaf must be done first, It
was further suggested that, if judicial review of sueh guestions in tort

B See Govr, Cons 38 B304 (immunity for failure fo provide traffic signe and sip-
wale) : 83005 (nevident Stself does not whow dangerous condition) ; N3 (im-
munity for trafiic signals opergted by emergency vahictesy ; 831 {immnnity for
weather conditions aXeeting stveetn wnd highwnrs} © £31.2 (immunity for un-
improved public properts) ; 84314 {immunity For certuin napaved vondst : 8316
{immunity for tidelands, school iands. and navigahle waters) @ B3IK {immanity
for reservoirs, canals, drains, ete.} ; §35.2 {requirerment of notice or knowledge
uf dan“gemns condition ) ; énd §35.4 (immunity for “peAsonnile” netlon ur in-
actiony.

¥ Qop the articles in note T, ruprae ot 816,

® See Brief for State Depactment of Publie Works aan Amicus Curine at 1417,
Becker v. Johpston, 87 Cal.2d 163, 430 P.2d 43, 60 Cal. Hptr, 458 (1UG7).
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litigation were allowed, the judee or jury might merely superimpose
its values without considering ithe entity’s concomitant responaibility
for other areas of publie concern. This argument also urges that pub-
lie budgets may well be insufficient to bring all public faeilities up to
modern standards. The argument does not make clear, however, why

the proposed revision of Seciion 530.6--which

2Xpressly requires weighing of thne probability
and gravity of the potentizl injury awainst the prasticability and cost of
protecting against the risk of injury—does not afford n just and feasi-
ble solution to the problem of hawirdous obsolesecnce.

With respeet to the speeter of erinpling governmental costs, it chould
be noted tliat-—long before enartment of the eomprehensive movernment
tort Hability statute in 1063—cities, eountiss, and school distriets yeore
liakle for dengercus conditions of their property® and all other puhlic
entities were Jisble for dangercus conditions of property devoted to a
“proprietary’’ funetion.®* Yet, no plan or design Immuanity was recog-
nized in California until snactment of Section B30.5 in 1963, Also, as
Justiee Peters points out® New York has imposed penteTat] sovereien
tort Nability since 1918, but its judicially created plan or design -
munity has never barred lability where experience has shown the dan-
gerons character of the improvement® It is further notable that
Itlinois, another leading sovereigm liability state, ineludes in the plan
or design immunity section of its statute a provision that the public
entity ‘‘is Jiable, however, if after the execution of such plan or design
it appears from ifs use that it has created a condition that it [#1e]
is not ressonably safe.’’ 25 In addition, it must be recognized that the
plan or design immunity provided by Seetion 830.6 iz limited to a
design-eaused accident; it *‘ does not immuuize from liability caused by
negligence independent of design, even though the independent negli-
gence is only 2 coneurring. proximate cause of the secident.’” # Thus,
for example, the plan or design immunity does not bar recovery for
the wrongful death of & motorist whose ear skids on an jey bridee
where the theory of the plaintiff's cause of aetion is that the publie
entity “had knowledge of a dangereusly icy condition {not reasonably
apparent to a eareful driver) and failed to proteet against the danger
by posting a warning.'

Finally, notwithstanding the plan or design tmmunity, all California
public entities are subject to liability under a theory of inverse con-
demnation for ““actual physical injury’ fo property " proximately
eaased by . . . [an] improvement as deliberately designed snd con-
stroeted , . . under Artiele I, Section 14, of . . . [the California]
T See the so-called Puoblic Liability Act of 1023, Cal. Stats. 1028, Ch. 828, § 2. p. 675.

See plso A. Vam ALTSTYKE, CALIFORNIA GIOVERNMENT TORT LIABTLITY 3037
{Cal. Cont. Ed, Bar 1964). i
"Brtig'ln a.ggsi{teanth Dist. Agriceltural Fair Ass'n, 150 Cal. App.2d 93, 323 P24
4 Bee Cabell v, State, 67 Cal.2d 150, 155, 430 P.2d 84, 87, 80 Cal Rptr. 476, 476
{1067} (disgenting opinfon}.
® For a dizcussion of the New York experience witk this and other problems of gov-
ermment tort liability, see Mosk, The Many Problems of Sovereion Liahility, 8
Baw Drgae L. Rev. T (1966

}.
* Sea IL2. ARN. STATS., Ch. 85, § 3-108 {Smith-Hurd 1966) .
 Flournioy v. Btate, 576 Adv. Cal. App., 910, 924-925 R0 Cal. Rptr. 485, 489

1 .
T id (at 924, 80 Cal. Rptr, at 488,
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Clonstitation,”’ 28 Henee, the cost of such Hability 5. 3t already be
absorbed and, to proteet against the risk of such Hability, a publie
entity must continually review its plan or dewmign deeisions. By com-
parison, the recommended revision of Section 830.6 iz » relatively
modest change and would result in a considerably less burdensome
imposition of lability for injury fo persons.

The cost of updating an improvement that has became

dangercus might involve substantial sums of money. However, the

ecost consideration alone does not vitiate the essential justice of requiring -
the government either to take reasonable messures to protect against
conditions of publie inprovements that create a substantial danger of
injury when used with due eare or to eompensate the innocent vietims.

Moreover, correction often will not reguire replacement or re-

building but simply warning. For exumple, warning signs, Bghts, barri-
eadﬁ,' or guardrails-—steps that ordinarily de not involve any large
eommitment of funds. time, or persennel--pay be suffielent.

With one significant exception, the revision of Secticn 830.6
outlined above is basically the same as the revision proposed at
the 1370 legislative session in Assembly Bill No. 242. Assembly
Bill No. 242 was approved by the Assembly Cormittee on Judiciary,
but died in the Assembly Ways and Means Jommitiee. The Cormission
is advised that an imperiant reuson why the 9ill was not approved
by the Weys and Means Commiitee is that it made the proposed ex-
ception applicabie to all public improvements, ineluding streeis
ana hig“w&ys.) |

: TOF ol the mvriad types of public property, it appears to be state
and county highwuys that most eoncern the public entities in the
present conunection. [n Becler v. Johnston, for example, the bighway
was built at a time when it was intended for travel by horses and bug-
ies and leng before the advent of homes, sehools, and shopping centers

in the ares. Public officiuls alss point out the existence of thousands
of miles of mountainous highways in this state that are of questionable

safety. In view of the concern expressed by pudblic entities and
by the Assembly Ways and Means Committee, the Cormission has in-
cluded in its revision of Section 830.6 a provision that will make
the new exception to the immunity not applicable where the Injury

is caused by the condition of & street or nighway.

% Alhers ¢, Connty of Les Augeies, 62 Cal2d 250, 933964, 305 29 129, 137, 42
Cal, Rptr. 83, 97 {1080). See generzlly Van Alstyne, Frverse Condemaation:
Vnintended Fhysical Domage, 20 HasTivGs L 431 (1068).

% Suhdivision {b) of Government Code Section 830 expressly defines the key phrase
“protect agrinst” to fncluge “repairing, remedying or correcting a dangerqus
condition, providing safegunrds against a dangerous condition, ar warning of a
dangerous condition.” In Recker v. Johusion, it was estimatled that a 335,
ssland would have reduesd head-on collisions by 10 to 90 percent. 67 2d at
170, 430 P.24 at 47, 60 Cal. Rptr. at 489,

Qe
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ULTRAHAZARDOUS ACTIVITIES

Bacicéround

In tort litipation between brivate persons, California eourts follow
the general common law rule that one who carries on an ultrahazardons
aetivity is sobjeet to linbility for harm resulting from the activity
even thongh he has exereised the uimost ears io prevent such harm.!
An activity is considered "“uliraharardous if it (a) necessarily involves
& risk of serious harm to the persom, land or chattels of ofhiers which
cannot be eliminated by the ezercise of the ntmost care, and {b) is not
g matter of cornmon usage.’’? The Californin decisions indicate that
blasting 3 and oil drilling® in a develaped area, rocket testing® and
fnmlgatmn with a deadly poison ¢ are ultrahazardous activities. Blast-
ing in an isclated areay earihmoving operations,? and building eon-
struction ® are ex&mples of activities that have been held to be not
ultrabazardous.

California law as to liability without fault for eseaping water is
unelear. In Sutliff v. Swectwater Woter Co.1° the Celifornia Supreme
Court rejected hability without fault for damage from the escape of
waters impounded in a ressrvoir, In Clark v. I8 Prima! the Court
of Appeal for the Fifik Distriet, in 2 vase involving & break in an
irrigation ditch, held that the normaal or customary irrigation of erops
does not constitute an nltrabazardous undertaking nor earry with it
the risk of absoluts linhility. However, an earlier deeision by the First
Distriet 2 applied the doctrine of absclute lability to that sitnation.

*Byg., Luthringer v. Moore, 31 Cat2d 4BS, 150 P.2d 1 {1948} ; Green v, Gensral
Potroleum Corp., 205 Cal. 525, 270 P. 95 (15283

?8Bmith v, Lockheed Propulsion Co., 247 (sl App.2d T74, 7R3, 56 Cal. Rpir. 188
1537 (1967}, quoting REATATEMENT OF Ton-rs B 520 { 935), A modern formu-
lution of the test for determining whether an sctivity is ultrabeeardous specif-
cally congiders wot only those factors set forth in the text buot slso the
appropristeness of the activity io the place where it is carried o and the valne
of the activily to the mmmumty See RESTATEMENT (BECOND) of TonTs § 520
{Tent. Draft No. ﬂ, 19645,

‘.Ely; Baldmg v. D B .tutsman, Tue., 248 Cal, Apn.2d »59, 854 Cal Rptr. 717

{1986 ; Alepso v. Hille, 85 Cal. App.2d TT8, 214 P.2d 50 (1950‘.! H math v.

Batich Bros. Constr. Ca,, 7 Cal, App.2d 573, 46 .20 981 (1935).

¢Hee Green v, Generai Petroleum Corp., 205 Cal 328, 270 P. 552 (1928). During
drilling, defendant’s il well erepted mth unexﬂeeted foree, showering plain-
tifi's adjecent pr rey with debris. Although g}amu&‘ failed to prove that
defendant was negligent, defendant waes held linble. The bolding s consistent
with # theory of striet lmblhty for trespass but has been genecally interpreted as
hased om Hability for an ul‘mhazardous getivity, By Luthrmger v, Mboore,
#1 Cal2d 485, 500, 180 Pi‘d 8 {1948} ; Rozewski v n 8 Cal2d 515,
520, T3 P24 72, .4‘ (1837) : Smith v, Lockboed Brapulsion Coo 247 Cnl, A& p.2d
T4, T8, 56 Cab. Rokr. 128 197 (16071 Son Carpenters The Dastrin i Boimd
v. General Pefralenm Gorporatms & So. CaL . 1., Bev. 263 {1022) ; Note, 17
Car. L. Rev. 188 (1D28),

¥ Bmith v. Lockheed Proj u]smn Co., 247 Cal, App.2d TT4, 53 Cel, Bptr. 128 (1967).

s Lathringer v. Moore, 31 Cal2d 459, 190 P"d 1 (1948,

* Houghton v. Toma Prieta Lumber Co., 152 Cal, 500, 98 P. 82 {1907).

2 Beck v. Bal Alr Froperhes, 184 el App?.d 834, 236 P.2d 503 (1955}

* Gaflin v. Pouloy, 140 Cal. App.2d A28, 705 P.2d 958 {1956).

w189 Cpl. 84, 156 B. 766 (199:0} {alternete Loldicg).

2241 al, .&.Fp2d82 51 Cal, Rptr. 49 (1868},

#Nola v. Orlendo, 119 Cal. App, 518, 8 P.2d 884 (1932},

(829)
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Cases of irrigation zeepuge have been regard as distinguishable, and
relief has been granted; bui in each case the relief eould have been
based or a theory of continuing nuisance® The California Sapreme
Court has noted the divergent lines of authorily but has not resolved
the uncertainty 14

Legai writers have discussed the applicability of the ultrahazardous
eetivity doctrine to such technological advances as erop dusting,®
artificial rainmaking,'® operaiion of nuslear reactors,’ and supersonie
gireraft,'® but there appears to be no definitive California law in these
Breas.

The lability for an ultrahazardous activity nsually iz termed ‘‘abso-
late’’ or ‘'strict,”’ bat it should not be assumed that the lability is
unlirgited or that application of the doctrine deprives a defendant of
all defenses, Or the eontrary, recovery has been dended for injuries
brought about by intervention of the unforeseeable operation of a
force of nature ™ or the intentionsl miseonduct of a third person®®
Recovery has also been depied for injories that result from the unusu-
ally sensitive character of the plaintiff’s property or activity.®* More-
over, the liability apparently extends only to sueh harm as falls within
the seope of the risk that makes the activity ultrshazardous. For
example, the storage of explosives in a city is ulirahazardous because
of the risk of explosion, not the possibility that someone may frip
over a box left lying around. Thus, in the latter case, absent an
explosion, the doctrine would have no application.®® Finally, although

B Sen g.p., Parker v. Larsen, 88 Cal 236, 24 P, 880 {1880); Fredericks v, Fred-
ericks, 108 Cal. App.2d ﬁ&:?, 938 P2t 645 (1961) ; Kall v. Carruthers, 5% Cal
App. 555, 211 P, 43 (1822},

# Regewali v. Simpsen, ¥ Csl2d 535, 620, 71 P24 72, 74 (1937):

Wa do not find it necessary to now determine whether or not the doctrine
of Plgicher v. Rylonds, sepra [ultrakazardous activity Hahility], is appli-
cable in this ziate. The dovtrive was apparenily repudiated in the case of
Butliff v. Bweelwetor Woter Co., 182 Cal. 34, in reference to a factual
situation womewhat similar fo the case here fnvolved; it was apparently
followed in the cases of Porker v. Lorsen, 56 Cal. 236; Kaell v. Carruthers,
59 Cal, App. 555 Nsle v. Orlands, 110 Cal. App. B18; end ip the late
case of (freen v. Fenevei Pelroleum To., 208 sl 328, the doctrine of
Fletcher v. Rylands, snpre, was apparently approved.

Tuterestingly, petitions for heavieg by the Californis Supreme Court were denied

in both Clark ». 2H Primz ané Nole v, Oriande,

# Comment, 18 Hasniwos LJ. 476, 456453 (1968) : Note, § Sran. L. REv. 63,
8186 (1553). Hee also Acgmi. Coer & 12972 (use of method of chemienl pest
control that ecauses “substantinl drifi™}.

WHote, 1 Sraw. L. Rev. 308, 534550 (1940).

¥ Cavers, Jmproving Fisercial Protaction of the Public Ageinst the Hazards of
Nuclear Power, 77 Kary, L. REv, 634, 652653 (1864} Seavey, Torfs gnd
Afoma, 48 Can. L. BRev, 3, 10 (1938) ; Note, 18 Sxaw, L. Kev. 803, 860368

(U813,

B Baxter .'I'(g%ﬁ%.gi’: From Weits 0 Harlem w Twe Houre, 21 Srax. L. Rev. 1,

u Suthf v. Sweetwater Water Co, 182 Cal 34, 186 P. T66 (1020) (alternate
holding}. Seetion B2Z of the Kestotement of Torts presestly stutes a general
rule opposite to the one that apparently oitming in California. However, there
is mome pressere to change the Restofemeni rule to eliminate Hability where
the barm im brought about by the unforeseeable operation of a force of naturs,
gotion of an apimal, or intentionsl, reckless, or nepligent conduct of a third
erapn ¢ and the Reporter for the Hesiatemant [Second) indicates thet the case
Paw cverwheiningly favors the suggested change. Bet RESTATEWMENT (BECOND)
oF Toers § 522, Note o Institute (Tent Dreft No. 10, 1964},

® Geo Hlechauer v. Western Fuse & Explosives Co, 138 Cal 497, 71 . 617 {1908).

0 Hop penerally RERTareMEnT (Secons) of Torts § B24A (Tent. Draft No. 18,

1 .
"Smi Qf&%mmm (SEconp} oF Torrs § 515, comment ¢ (Tent. Draft No. 10,

S N
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ordinary eontributory ncpligence is not a defense, the defenses of
assumption of risk and eontributory negligence in the sanse of ome’s
knowingly and unreascnakly subjecting himself to the risk of harm
from the activity arc apparently available*

In California, & public enfity is not liable in fort unless liability is
imposed by statute?s No statutory provision expressly imposes Lability
for ultrahazardous activitics. Nevertheless, several other theories of
liability might result in the fmpesition of Mability without fanlt upon
s public entity engeged in an ultrakazardous activity.

The governmental liahility aci makes a publie entity vieariousty
liable for the acts or omisslons of its employees * and, subjeet to several
significant immunities, public employees are liable to the saroe extent
as private persons.® It would appear, therefore, that where an injury
results from sn wltrahazardous activity (svch s blasting in a residen-
tial area) engaged in by an identiBable employee, the public employee
would be lizble without faalt beeanse ke is engaged in an ultrahazard-
ous activity and the public entity wouid be vicariously liahle

“Tyverse condemnation’ provides an additional theory upen whick
Yiability might be imposed without fanlt for activities that would be
characterized as ultrahazardous in the private sphere, Under the rubric
of inverse condemnation, ‘any actusl physical injury to real property
proximately caused by {an) improvement as deliberately desigmed and
eonstrueted is eompensable vnder artiele 1, seetion 14, of our Constitu-
tion whether foreseeable or noi.’”’ 28 Thus, inverse condemnation labil-
ity might be imposed for property damage resulting in some sitvations
where a public entity is engaged in an uvltrahazardous aetivity. How-
ever, without speculating as to the cases that might be covered by the
theory, the failure to eompensate for persopal injuries and death
Limits its valne in this sonneetion.

Tt iz alse possible that, in some vases, damages for injuries resulting
from an ultrahazardous activity might presently be recovered on &
theory of nuisance. Before enactment of the governmental Hability
act in 1963, common law nuisanee was & basis of recovery for personal
injuries as well as property damage.® The theory thus provided relief
in eages where inverse condemmnation liabilify would not exist. Although
Oovernment Code Section 815 was intended fo eliminate povermmental
liability baged on comicon law nuisance, it is uncertain whether the
section pow has this effeet.®

= See Lulhringor v. Moore, 31 Cal2d 480, 501, 190 P2 1, 8 {1948} ; ¢f. Rozewski
v. Simpson, ¥ Cal2d 515, 70 P.2d 72 {1987} (iuiury ecoused solely By acts of
plnintiff), See alsa RESTATEMENT (SECOKD] OF Tora 58 523, 524 {Tent. Draft
Ko, 10, 1864},
% Gove. CourE §815§a).
oA

= ovy, Cong § 102,

= Gove. CouE § 820, . . i .

N Sperifie impunities, suck ay the immaxity for diseretionary acis prowided by Gor-
erpment Code Seetions 820.2 and $152(bh), might preclude liability in some
enses, OF. Dalebite v, Uniied Stares, 348 U.B, 15 §1953}.

= plhers v, County of Lo Anpgeies, 02 Cel3d 200, 264, 5898 Pod 120, 137,
42 (pl. Rptr, 88, 97 (1D0638). i

® H.p.. Bricht v. Kast Side Mosquite Alatemont Dist., 188 Cal Aop2d T, 335 P24
no7 (1059}, See alse Mereado v. City vt Pasadend, 176 Cal. App.2d 28, 1 Cal
Rpir. 134 (1859) ; Zeppi v. State, 174 Cal App.2d 4584, 845 P23 33 {1958).
Qe Van Alstyme, A Siudy Relating to Svvercign Immunity, 5 Car. L. REvISEDN
CoMu’'s RuscpTe 226-230 (1963). .

2 See digepasion in text accompenyieg notes 410, supra at 803-810.
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Recommendations

The Commission conchides that there is no substantial justification
for differentiating the Hability of « public entily cngaged in an nltra-
hazardous activity from that of a private person engaged in the same
activity. Aesordingly, the Commission recommends the enactment of
legislaticn tc provide that & public entity is liable for injuries caused
by its wltrahazardous seilvities to the same extent az a privaie persou.
This clarifieation wonld climinate a uhstantial Gegree of uncertainty
and confusion that now exists as to the appheability of the VETIONS
theories upon which liability might be jraposed for damages from ulira-
hazerdous activities. It thus would avoid nnnesessary Dtigation to deter-
mine the proper theory upon whieh liability might be baged in par-
ticular cases, More importattly, it would assure that losses resulting
from an nltrakazardous activity—sueh as blasting in a residential area
—would be spread over the publie generally rather than he left to be
borne by an anfortunate few. The recommended legisiation would not,
however, deprive the publie entity of common law defenses or expose
i to limitless Mability. The denisional law affords adequate limitations
on lisbility—limitations that are cousistent with the underlying theory
of liability for ultrahazardoos netivities ¥

The ease law relative to liability without fault for ulirahazardous
activity is an evolving body of law. Rather than attempting to codify
its rules, thereby reducing it to & rigid statutory formualation, the Com-
mission recommends that it be adopted intact as to publie entities by
simply establishing the fundamentsl pringiple that a public entity is
Jiable for injuries ecaused by en ultrabhazardous activity to the same ex-
tent as a private person, Whether the entity’s activity is ‘*pHtrahazerd-
ous’’ and whether the entity has ap available defense shouid also be
determined by the seme guiding prineiple. This approach will assure
uniformity in the prineiples of lawr relating to the liability of both
publie entities and private persons 2or wltrabazardous activities and, at
the same fime, permit desirable fexibility in adapting these priceiples
1o ever-changing eonditions.

st Ree discussion in fext aveompanyiop notes 19-23, supre at 880-831.
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NUISANCE
Background

Bection 815 of the Government Code, portienlarly when construed
with the rest of the 1962 legislarion, wzs clearly intended to eliminate
any public entity Dability for demeges on the ground of common law
nuisarce.? The Senate Judiclary Conunitiee, in the official comment in-
dicating it intent in approving Seeiion 815 notes; ©

[ T]here is ne seetlon in tiks statute declaring that public entities
are Hable for naisanee . .. ; [henee] the rieght to recover dumages
for nnizance will have 1o be established suder the provisions relat-
ing to dangerous conditions of pullic property or under some other
statute that may be appheable 4o the situation,

However, this legislative inten? may not have been fully effeetive.
First, pubhe lability for nuisanse originated in-and wmt rela-
tively recently was restricied to--€asez of injury to property or sueh
fnterferences with the use and enjoyment of property as fo substan-
tially impair its value® Buch LHehility, thercfors, substantially over-
lapped liability based upom a theory of inverse condemnation, 1.e.,
liability besed upon the directive of Seetion 14 of Article I of the
California Constitution that eompensation mmst be made for dam-
age to property resulticg from the nomstruetion of s public improve-
ment for public use’ The constituiicaal souvce of liebility under the
latter theory preciudes its elhnination by Section 515 and, therefore, to
this extent “nnisance’ liability still exists.
Berond, several decislons priov to 1963 predicaied nnisance Lishility
for personal injury or wrongful death, us weil as foi property damage,
on faets bringing the eose within the common law bused definition of
nuisanee i Civil Code Section 34795 Civil Code fections 3421 and
3501 sti)) expressty authorize a civil aetivo as a wuisance remedy. Thus,
although Covernment Code Sertion 815 was intended to preclade nuis-
ance Yability “exeepd as otheruise provaded by siotute,”” it I8 possible
that Seciions 3479, 3491, and 3303 provide the necessary siatotory ex.
i The right to gpeeifc velief to enjoin or sbate & nuisance wos, however, expreasly
preserved, See Govry, Cope § 314, See alse A, VAN ALSTYNE, €ALIFORK1A Gov.
BRNLENT Torr Loampity §§ 5310, 313 (Cud. Cont. EA Bar 1084 ; Supp. 1960).
The Commizaion believes this disduction between dumages and injunctive relief
sitonld be mainfained, anil tbis recommendoation i8 concerned only with the
pliminntion of liahility for damases.

5 Legiglative Coromittee Cnroment—Senate, Sovr, Cope § 815 (West 1968).

*Sec Yan Alstrne, 4 Shudy Eelating fo Foversipn Dmmunity, § ar. L, Revisior
Cona'w Revonrs 1, 205-228 (1063).

*Rer fd. at 102-10%; Van Alstyne, Imverse Condemmalion: Unintended Physiosl
Deamege, 20 Hastinos LI 431 (19683, . ]

2 B.g., Yater v. County of Gleny, 40 Cai2d 815, 328 P.2d 585 {1048) ; Mereado v.
City of Pasadena, 178 Cal. App.2d 28, 1 Cal, Rpfr. 134 (1959) ; Zeppi v, State,
174 Cal. App.2d 484, 345 P.2¢ 33 (1959) ; KMulley v. Sharp Park Sanitary Dist.,
164 Cal, App.2& 43%, 336 P24 281 {1988,

{209 )
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11 e t e oAl ead .
* The Cermicsion 1s adrisel tnat the Assembly Committes on Judiclary

B
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peptions.® Cazes Gecided siner 1963 bhave impliedly recarded nuisanee
law as still available in actions agamst public entities; however, none
of these decisions has undertaken a asreful analysis of the law®

kecommendations

To eliminate the existing uneertainty and o effectuate the Legisla-

ture’s original intention, the Commission recommends that a new see-
tion—-Section 815.8—be added to the Gevernment Code expressly 10
eliminate lability for damages for nuisaree wnder Part 3 (commenc-
ing with Seetion 3479) of Division & of the Civil Cede. This seefinn
would eliminate Lability for Gamapges based on a theory of ecromon

v

jaw puisance. Enactment of the seation would have no effect on Vinbility
for damage to property hased wpon Qeation 14 of Articie I of the Cali-
forpia Constitution {inverse condemnation), liability based apon other
speeific statatory Q;ovisiunﬂ, or the right to cbtain relief other than
money or damages)

The comprehensive governmental liability statute (supplemented by

the provisions relating to altrahazardous aetivity Lability hereinafter
recommended ), together with inverse condemmation Hability, provide a
eomplete, integrated system of governmental IHability and immunity.
This carcfully formulated system was iniended to be the exelusive
source of governmental liability. THe possihility that Hability could be
jmposed wnder an f1l.defined theory of common law nuisanee in eir-
cumstances where & publie entity would osherwise be immune creates
gn uncertainty that is both undesirable and unvecessary.

¢ The faet that thess sections are generst in langusge. and do not speeifically refer

t» publie entities, does net pretlude thelr applieation to such entities. See A.
VAN ALSTYXE, note & supre.

0 Hep, 8.
intre. agy (15681 (uunisance Tiability denied on merits)  Granone ¥ Caunty of

Los Angeles, 231 Cal Apnahl (8, 42 Cal Yepte, Ot {3960} {availability of nai-
sanee remedy afiivmed, but

Lomlardy v Deter Klewit Sonz' o, 266 CalApp. 2a 590, T2 Cal.

without discussiva of impuct of 1963 legiskation}

{alernate ground}.

is currently stedying whether private persons should be peraitted
to enjoin the continuation of a public nuisance by a public en-

tity.

Bill No. 1311 (1970 Regular Session;.

in

shis conmection, se: Senate Bill HNe. 660 and Assembly
\
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FPROPOSED LEGISLATION

The Cammission's recamendation would be effectuated by the

enactment of the following measurs:

An act to amend Section 830.6 of, and to add Section

815.8 to, and to add Chapter B (cormencing with

Section 863) to Part @ of Division 3.6 of, the

Government Code, relating to the liability of

public entities and public emmloyzes,

The psople of the State of California do enact as follows:

Bovt, Code § 315.8 {new). Liability based on nuisance

fa ot ’ feaes T g ] ‘ }
C Section L. Section 515.5 is added to the Govermment Code,
to read:
815.8. A public entity is not Lisble for damages under
Section 731 of the Code of Civil Procedure and Part 3 {com-

mencing with Section 3W79) of Division & of the 0ivil Code

Comment. Section 8158 cxpressly eliminates the hability of & publie
entity for damiges based on 3 theory of common law nuisance ander
the Civil Code provisiens—Part 3 of Trivision d—whieh describe
very geperal terms what constlinies & noissnee amd pemmit recovery
of dumages resnlting from suel & nuisance, It raakes clear and carries
ont the origipal intent of the Tegisiature when the governmental lia-
bility statute was enacted i 1963 o ehiminate pencral anisanee darage
recovery and restriet Habiify io statutory causes of aciion. See Seetion
$15 and the Comment ithercto; Feepmmendation Relating 1o Sovereign
Iemunity: Number 16—Revisions of the Governmental Liability Aet,
g Caz, . Revision Comu 'w REpoaus 801, 803 {1960) ; A. VAN ALSTYNE,
CALIPORNIA DOVERNMENT Torm Lrsmmiry § 5160 (Cel. Cont. Ed. Bar
1964, Supp. 1563).

Section B15.8 does not affees Hability under Sestion 14 of Artiele I
of the Daelifornin Constitution (luverss eondemnation), nor does it af-
fect Hability under any applicable statute exeluding Part 3 of Division

C 4 of the Civil {lode. Moreover, Seetion 8153 i3 concerned only with
the eliminstion of Lability for damages; the right 0 obtain relief
other than money or damages is nnaffected. Hee Section bl

1B
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Govt. Code § 370.5 {(amended). FPian or @zsign imamd. oy

Seec. &, 8ection 530.8 of the Govermment Code is amended
to read:

830.6. (a) Weither a public entity nor a public employee
is liable under itnis chapter for an injury cawsed by the plan
or design of & construction of, or an improvexsent te, public
yroperty whare such plar or design has been approved in advance
of the construction or improvement by the legislative body of
the public entity or by scme other body or employes exercising
discretionary authoriiy to give such approvel , or whers such
plan or design is prepared io conformity with standards pre~
vipusly so0 approved, if the trial or appellate ccourt determines
that there is any substantial evidence upon the basis of whiech
¢} {1) a reasonable public employee could have adopted the
plan or design or the standards therefor or éb) (2} a reasonable
legislative hody or cother body or enmployesz could have approved
the plan or design or the sgtandards therefor,

{b) Nothing in subdivieion {a} exonerates a public entity

from liability for an injury caused by a dangerous conditicn of

ublic property if tne frial court determines all of the following:
P

(1) A dangerous condition existed at the time of the injury.

(2) The condition srose subsequent to the construction of,

or improvement to, such property.

(3) The public entity knew of the dangercus condition a

sufficient time prior to the injury tec have taken measures to

protect against the dangercus condition.

{4) The action the public entity took to protect against

the risk of injury crszated by the condition, or its failure to

-17-
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take action to protect apainst such risk, was unreasonabla.

The reasonableness of the action or inacticn of the public

entity shall be determined by taking into consideration the

time and cpportunity it had to take action and by weighing

the probability and gravity of potential injury to persons

and property foreseeably exposed to the risk of injury against

the practicability and cost of protecting against the risk of

such injury.

{c} Subdivision (b) does not apply where the injury is caused

by the condition of a street or highway.

{d) If the defense provided by this section is pleaded,

uponl the couri's own motion or upon mwotion of any party to the

action, the issue so raised shell be tried separately and before

any other issues in the case are Lried.

Comment. Scction 87368 has been amended 1o modify the holding in
Cabell v, Rfafe, 87 CalZd 150, 430 .24 34, 60 Cal. Hptr. 476 {1987,
Under Cabell, the ‘‘plan. or design immurity” provided by Seetion
RB30.6 allows & public eutity to permit the continued existence oF opera-
tion of ap improvement merely because there was some justification
for its plan or design at the time it was originally approved even
though subseyueni to the construction of the improvement a condition
arises ¢hat vesults in the property’s being in a dangerous condition.
Such & eondition might arise, for exomnle, by an inerease in the
nuraber of persons using the improvemont, by 4 change in the nature
of the use made of the inprovermeni. or by & change i the conditicns
in the general avea of the improvement.

Qubdivision (b}, of course, nperates only in eases where the im-
munity eonferred by subdivisian (25 atherwise would preclude recovery,
I# ihe action is nol one to peepver **for an injury cuused by the plan
or design’’ of & public improvement, it the plan or design did not re-
eetve diseretionary approval {see, rp.. Johrston v. County of _I’a!o,
974 Adv. Cal. App. 31, 70 Cal. Rptr. 33 (319633, or if there 15 no
gubstantial evidencr to suppor: the reasonableness of the planning
decision fsee ssbdivision (a1, the additivnal factars mentfioned in
gubdiviston (b need not be considercd by the eourt. However, if the
trial judge determines that subdivision ‘s wonld apply to the case,
kit musi also determine whoether the factors mentioned i subdivision
{b} have heen established. The fmmunity s sl overcome unless the
trial judge is persusded by a preponderanie of the evidence that a “dan-
gerous condition ™ existed at the time of the aecident in guestion, Thus,
he must be persaaded that the condition created & substantial (as
distinguished from =z miner, trivial or insignifieant’ risk of Injury
when such property or adjucent property iy used with due sare in a
manner in which i is rensonably foresceable that it will be ased.”” See

1.8
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Seetion 8300a). Kimilurly, be must be persnaded by a preponderance
of the evidence that the defendant pabiie entity had knowledge of the
dangerots eondition for o safeivnt period of time to take remedial
measures and that setion or imaction of the publie entity was unreason-
eble,

Subdivision {d; has been added to permit the coart or any party
to the action to pequire that the issite presented when the speeial
defense provided by this seetivn is ploademi he tried separately and
prior to the trial of any ether issues in the ease. I the factors speei-
fied in sabdivision (b: are ostublished to the satisfaction of the eourt,
neither Section K300 ner the determinstions made by the eouet pur-
suant to erther subdivisien of this section have any further bearing
in the case, Specificuliv, climinetive of the plan or desizn mnanity
by operation of subelivision b dees nar reliove the plaintiff of the
basie evidentiavy burdrn of provine fo the satisfaetion of the trier of
fact that the severs] conditions nocessary o establish liabilitv—in-
cluding the fact that the property was in o daugersus condition—
existed. Nor doos 1t preclinbe the pulilic entity fram rstablishing {under
Seetion 835340 the imamneing reconzbieness of s aetion or naetion
{800 Cobetl w. Xlaie, supray or affect any other immanity or defense
that might be availuble & the public eatity under the eireginsiances
of the particubar v,




Govt. Code § 843 [new). Liobility for domages from uitrahazordous activi-
ties
Sec. 3. Chapter £ (eommencing with Section B63) is
added to Part @ of Division 3.6 of the Government Code, to
read:

ClrapTen & UnTrapasencos A CTIVITIES

@53, A public entity is Hable for iniurles proximately
caused by an ultralinzardous activity w the same extent as 2
privite Dersom.

Comment. Beetion 863 makes applieable to public entities the com-
mon law doetrine of “striet’ oy Cabsubute’ liability for injuries
caused by an “ultrahrzardons’ activity. See Eeesmmendation Relating
lo Sovereign Tmunity: Number f0--Revisions of the Goevernmenial
Eiability Act, § Can. L. Revistox Comy’™ REporrs 801, B826-832
(1969). This liability is nai based upon any intention to cause Injury
nor upon negligence. On the contrary, the person responsible for the
activity is liable despite the exercise of reasonable eare. The liability
arises out of the activity itseif and the risk of harm that the activity
ereates. The lubility is based upon & poliey which reguires an ultra-
hazardous enterprise to pzy its way by ecompensating for any injury
it caunses.

Qection &63 does no more than establish the guiding principle that a
public entity is lable for injuries eaused by its ultrabhaxardous activity
i0 the same extent as a private person, Whether an activity is ‘‘ultra-
hezardous?’ is deterinined by the court. See Section 5632 and the
Comment to that section.

Ultrahazardous activity Hability has bven held subjeet to certain gig-
nifieant limitations. See Sutliff v. Nweetwaler Water Co., 182 Cal. 34,
186 P. 766 (1920) {injury brought sbout by the interventlen of the
unforesceable eperation of a force of matuwre); Kiechuuer v. Weslern
Fuse & Bzplosives Co, 188 Cal. 397, 71 P. 617 {1903) {injury result-
ing from intentienal cr reckless rondues of a third person); Postal
Telcgraph-Cable Cv. v. Pacific Uos & Elee. On., 202 Cal. 382, 260 P,
1101 (1927) (injury resulting from the vnusually sensitive character
of plaintift’s activity}. Further, liability extends only fo sueh harm as
talls within the seope of the abnormal risk that maices the activity
ultrahazardens, For exanmle, the storege of explesives in a ety is nltra-
hazardous beeause of the risk of iwrm to those in tie wieinity if an
explosion should ecenr. 1F b sxplosion did eceur, the liability recog-
pized by this section preswnabiy would permit recovery. On the other
band, if for seme reason a vox of esplosives simply fell upon a visitor,
the section would Jiave no beaving., See HESPATEMENT {SrcoND) op
Torps § 519, comment ¢ {Tent. Draft No. 19, 1064). Finally, the de-
fenses of assumption of risk und contributery negligenee In the sense
of one’s Imowingly snd unreasonably subjecting hiraself to the risk of
injury may be available. See Inthringer v. Moore, 31 Cal2d 489, 190
P.2d 1 (194B). See also Resrarenrrr (Seconp) or Torts 3§ 523, 524
{Tent, Draft No. 10, 1964). Tt should be noted, howcver, that a publie
entity is afforded no speeial staluiory tmmunities or defenses merely
becanse it is o public entity. Rather, only those defenses available to a
private persun may be snvoked by the entity. For exzmple, the im-
munity for diseretionary acts and omissiens provided by Seetions §20.2
and 315.2(b) has no applicability where ntrahazardons liability exists.




Govi. Code § 862.2 (new). Classification as ultrahazardous octivity @ gques-
tion of law

'863.‘3-. In any action arising under this chapter, the ques-

tion whether an activity is “uitrahazardons’’ shall be decided

by the court by applying the law applicable in an action be-

tween private persons. By way of illustration and not
by way of expensicn or limitation, activities such as
riot control, law enforcement and correctional activi-
ties, and fire fighting are not ultrshazardous activi-
ties.

Comment. Tnsofar as Scetion B6HA mukes characterization of an ac-
tivity as ultrahazardous an issue of law, it' continues prior law. See
Luthringer v. Moore, 21 Cal. 2d 455, 140 Pod 1 (1948) ; Smith v. Lock-
heed Propulsion Co., 247 Cal, App.2d 174, 50 Cal. Rptr. 128 (1967).

In making that characterization, California evurts appear to follow
the Restatement definition that: ~an activity s ulirahazardous if it
(8} necessarily involves a risk of serious harm to the person, land or
ehattels of others which camiot be eliminated by the exercise of the
utmost eare, and (b} is not a matter of common usage.”” See RESTATE-
smENT oF Torrs § 520 (1938) and, e.g., Smith v. Lockheed Propulsion
Cu., supra, 247 Cal. App.2d at 785, 56 Cal. Rptr. at 137, As to aetivities
that have bern held to be nltrahazardous in Califarnia, see Lufkringer
0. Moore, supre {(fumigation with a deadly puison) ; Green o Feneral
Peiroleum Corp., 205 Cal. 828, 270 P. 952 {1928) (oil drilling in a-
developed area) ; Smith v. Lockheed Propulsion Co., supra {rocket test-
ing); Balding ». D. B. Btutsman, Inc., 246 Cal. App.2d 359, 54 Cal
Eptr. 717 (1966) (blasting in 2 developed area). Conirast Hoxghion
‘v, Loma Prieta Lamber Co., 152 Cal. 500, 93 P. B2 {1807) (blasting in
an nndeveloped area) ; Clark v. Di Prima, 241 Cal. App.2d 823, 51 Cel.
Rptr. 49 (1966) (normal irrigation) ; Beek v, Bel Asr Properties, 134
Cel. App.2d 834, 266 P.2d 503 {1965) (grading and earthmoving);
Sutliff v. Sweetwater Water Co., 182 Cal. 34, 186 P. 766 (1520) (alter.
nate holding) {eollecting water in reservoir). See also Recommendeiion

Relating to Sovercign Immunity: Number 10—Revisions of the Gou-
ernmental Iaability Act, 9 Cau. L. Revision CoMM'N Reeorts BO1,
£29-830 {1969).

The section alsc includes a sentence to make
clear that activities such as riot control, law
anforcement or correctional activities, and fire
fighting are not ultrahazardous mctivities. This
sentence is not intended to expand or to restrict
the principles that determine whether an actlvity
is nltrahazardous. The court is to apply the law
applicable in an action between private perscas in
determining whether an activity is ultrahazardous.
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Sec. 4. This act applies only to causes of action that
accrue on or after the date this act takes effect. Causes
of action that accerue prior fto the date this act takes effect
are governed by the law appliceble at the time the cause of

action accrued.
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